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$1 > ae $1 = $1 go $9 00 , 
OUTFIT OUTFIT OUTFIT OUTFIT 4 
No. 21 Black Set No. 1 Black and Red Set || No. 3 Black and Red Set || No. 5 Black and Red Set 4 
3 Ring Minute Book, 3 Ring Minute Book, 3 Ring Metal-Hinged Minute Heavy Rod Style Minute 
50 Blank Sheets 50 Blank Sheets Book, 100 Blank Sheets Book. 100 Blank Sheets 
Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates 
Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed 
Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, 
Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal 
Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box 
No. 22 Same Set with No. 2 Same Set with No. 4b Same Set with No. 6 Same Set with 

Printed Minutes Printed Minutes Printed Minutes Printed Minutes 

and By Laws........ $1600 and By Laws........ $1700 and By Laws........ $2000 and By Laws......:. $2300 

Gold Letter name on all 3 books.............cceeeeccccceccees extra $1.00 


OPTIONAL Pocket Seal instead of Desk Seal.............cccccccecsceces extra 1.25 
EXTRAS Steel File, Pull-Drawer Style B or Hinged Lid Style A instead of Cardboard ...@xtra 5.75 


Brown Cloth Drawer File instead of Cardboard................ extra 2.00 
Additional Certificates—7 cents each. 





BOND REGISTERS POCKET SEAL $7.25 SPECIAL CERTIFICATES 


Preference clauses, etc., under 200 words, 1 or 2 classes 
stock, 50 certificates apportioned amongst classes—Ord- 
ered without complete outfit $18.50, With complete out- 
fit, add to price of outfit $12.00. Add $1.50 for each 100 
words or fraction over 200. Each additional class $2.00. 
Addit. certificates 8c. 


WHEN ORDERING 


Bond Registers, bound black cloth, 
red back and corners, indexed in front 
of book A-Z. 

100 name bond register...$ 6.25 

200 name bond register... 8.00 

300 name bond register... 10.00 

















0 uame Send mgeter... TENE (Postage prepaid if remittance is sent with order) 
Print Corporate Name mer as on Certificate of In 
corporation, Give State and ear of incorporation; No 

BONDS ol cen y ad Value $ . : tee . 7 vapital Stock 

Consult us—we can aid you with speci- s ... If stock is without par value specify total 
‘ amount of Shares Is stock Full Paid and Non 

mens of various types of Debentures — neueanahio® Certificates signed by President 

ee $40.00 and up and . 

a Our new idea for a complete outfit in 1 book. ... NOW AVAILABLE 
uit "CORP-KIT" CONTAINS: @ 20 CERTIFICATES @ MINUTE SHEETS @ TRANSFER SHEETS @ INDEX 
oRP- @ SUPPLIED IN ATTRACTIVE SLIP-CASE—SEAL INDIVIDUALLY BOXED 
C SELECT MINUTE BOOK FROM ABOVE OUTFITS—PRICES SIMILAR TO OUTFITS 


CATALOG ON REQUEST—SEE OCTOBER AND MONTHLY ADS ON THIS PAGE 


S REGULAR OUTFITS, "“CORP-KITS," RUSHED TO YOU BY 
pee 





MAIL ON SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 


by : ° SZ hi ; Cao. 43 Park Place, New York 7, N. Y. 
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Fast, accura Service 
is a familiar story to Lawyers Title. 


\ Branch Offices, Agent and Approved Attorneys—more 


than 13,500 of them—are all title experts in their 

own localities. They are also experts in adapting Lawyers 
Title'service to the requirements of customers—individuals, 
corporations or governmental agencies and departments. 


Carrying the load of details in title matters is an 
important part of our business 


And, in addition— 
There is no better title insurance than a policy issued by 


lawyers Title Insurance (Orporation 


Home Office ~ Richmond . Virginia 
LAWYERS TITLE SERVICE AVAILABLE IN 43 STATES, THE DISTRICT 
OF COLUMBIA, PUERTO RICO, HAWAII AND THE PROVINCES OF ALBERTA, 
ONTARIO AND QUEBEC, CANADA. 
NATIONAL TITLE DIVISION OFFICES: CHICAGO, DALLAS, DETROIT AND NEW YORK 


THOUSANDS OF APPROVED ATTORNEYS LOCATED THROUGHOUT THE OPERATING TERRITORY 
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BRANCH OFFICES IN: 


DALLAS, TEX. 
DAY TON, oO. 
DECATUR, GA. 
DETROIT, MICH. 


LD, J. 
GRAND RAPIDS, MICH, 
MACON, GA. 
MANSFIELD, O, 
aoe oe SA. 


MOUNT CLEMENS, MICH. 
NEWARK, N. 


A 
NEW ORLEANS, LA. 
NEWPORT KUN Y VA, 


. N. J. 
WASHINGTON, D. > 
WHITE PLAINS, N. 
WILMINGTON, Del 
WINSTON-SALEM, c. 
WINTER HAVEN, FLA. 
REPRESENTED BY 
LOCAL TITLE COMPANIES 
IN MORE THAN 
250 OTHER CITIES 
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hose Two important Words 


on Your Telephone 





Western Electric is the manu- 
acturing and supply unit of the Bell 
System. Its specialized abilities in 

hese fields and the efficiencies and 
tconomies of centralized operation 
ave proved of great value over 
lany years. 


There’s a distinct advantage for 
elephone users in the fact that 
Vestern Electric works for the most 
bart only for the Bell System, and 
or the U. S. Government when 
alled upon. 


Because defense and telephone 
etvice are so vital, Western Electric 
must manufacture for the utmost in 
ependability and long life without 
ompromise anywhere along the line. 


The repeater units in the new 
nderseas cables are one example of 
ow Western Electric must build for 
ng, trouble-free service. 


A further advantage is the way re- 
catch and manufacturing are tied 





BELL 





WESTERN ELECTRIC means efficiency, quality and long life in telephone equipment. 
All are reflected in the speed, clarity and dependability of your telephone service. 


together. Being a part of the Bell 
System, Western Electric can work 
closely with the Bell Telephone 
Laboratories and the local telephone 
companies. 


Western Electric must be ready 
at all times to produce 200,000 kinds 
of apparatus and component parts 
for telephone equipment. It also 
purchases for the Bell System, dis- 
tributes supplies, and installs central 
office equipment. 


TELEPHONE SYSTEM 


Western Electric maintains thirty- 
two warehouses strategically located 
throughout the country. You have 
seen dramatic evidence of the bene- 
fits of this arrangement in fire, flood, 
hurricane and other emergencies. 
They are important also in plans for 
national defense. 


There are great values in the 
Western Electric setup. No other 
way would work out half so well for 
telephone users and the nation. 
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® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





The Right To Read—W hat? 
The Right To Know—W hat? 

Mr. Saul Cohen, of Beverly Hills, 
California, in his letter of June, 1958, 
in the JOURNAL undertakes to refute 
what he calls my “brief in favor of 
censorship” made, he says, “in course 
of a book review” in the JouRNAL of 
February, 1958. 

As censorship is a live topic the 
JOURNAL may be interested in publish- 
ing this reply to Mr. Cohen. 

First, let me say my article was not 
in favor of censorship. It was a de- 
fense of the right of censorship while 
deploring the occasional misuse of that 
right. Mr. Cohen, as I read his letter, 
concedes the right of censorship and 
does not criticise its abuse, so long as 
censorship is exercised only by pub- 
lishers, editors and play-producers. 
Indeed he gives his whole case away 
when he says about me, “The reviewer 
forgets that when a book is published 
it is the publisher who ‘permits’ [sic] 
the author to have his ‘day in court’. 
Without the publisher the author could 
not be heard.” 

But who ordained the publisher to 
determine what books he will permit 
the reader to read? The publisher, 
except in few cases, rejects all manu- 
scripts of books that in his judgment 
cannot be sold at a profit; a sordid 
and sometimes unscrupulous test. Mr. 
Cohen highlights his approval of this 
sort of censorship by asking “What 
sort of an action does the reader bring, 
and against whom, if a_ publisher 
refuses to publish a book or a theatre- 
owner to present a motion picture or 
play or a library to carry a book on 
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the shelves?” The New York Times 
exercises a censorship in publishing 
only all the news that (in its judgment) 
is fit to print. All newspaper editors, 
having common sense, exercise censor- 
ship while keeping an eye on circula- 
tion. The selection of what items to 
print or throw in the waste basket is 
a form of censorship. Many news- 
papers will not mention the fact that 
a criminal is a Negro, when they can 
avoid doing so; thus unjustly adding 
to the white man’s burden. Let me say 
emphatically that I do not quarrel with 
such censorship by publishers or edi- 
tors. They are acting within their 
rights which are those of any citizen, 
no less but no greater. I merely point 
out that it is censorship. Saving excep- 
tions, neither publishers of books, 
magazines or newspapers, nor pro- 
ducers of plays have demonstrated as 
a class their exclusive fitness to exer- 
cise in the public interest the form of 
censorship which falls within their re- 
spective powers and functions. But 
neither divine right nor the Bill of 
Rights gives those self-appointed cen- 
sors the sole right of censorship. Any 
citizen or group of citizens has a con- 
stitutional right to advise or warn the 
public respecting what to read or view 
or what not to read or view in the way 
of printed matter or plays. Does Mr. 
Cohen go so far as to say that the 
editors of Confidential Magazine had 
a right to publish anything they 
pleased to lay before their readers 
without fear of “censorship”? Mr. 
Cohen is particularly indignant at my 
suggestion that “denial of postal serv- 


ice to certain publications is not really 


official censorship. It is merely refusal 
by government to become a party o1 
certain 


agent in the circulation of 


> 


printed matter.” His attempt to see a 
similarity between such action by the 
postal authorities and refusal of the 
courts to permit a disbarred lawyer to 
practice is an inept non sequitur. The 
postoflice merely refuses to handle a 
specified item. There are other means 
of circulating books that are barred 
from the mails. It is not the publisher 
but one item of his merchandise that 
is denied service. Would Mr. Cohen 
object to a postal regulation that would 
refuse mail service to obscene letters 
or dangerous aphrodisiacs? Yet a book 
may be a dangerous aphrodisiac. The 
“Let the Reader Decide” slogan might 
shut the door too late. 

The co-equal right of the individual 
publisher or citizen to exercise his 
freedom of speech and of the consti- 
tuted authorities to protect national 
morality and security is essential to 
our form of government even though 
Incidentally, 
the Constitution secures no “right to 


it is sometimes abused. 


know all” which is sometimes asserted 
by frustrated correspondents. There 
are many proper and legal limitations 
on the public’s right to information. 
The individual has his right to privacy. 
The military forces have a right to 
refuse information about their plans 
cr inventions until national security 
ceases to be involved, and access to 
income returns and files of the F.B.I. 
is properly denied to the public. Even 
the libertarian correspondents assert 
a fictitious right to refuse to disclose 
their sources of information. 

Mr. Cohen says that a man has free- 
dom to read only when he is free to 
read what he wants to read and not 
to read only what government and 
pressure groups permit him to read. 
But how many books have the govern- 
ment or pressure groups made in- 
accessible to any reader? The real and 
effective censorship which Mr. Cohen 
seems to condone is the selection done 
by publishers and editors prior to 
publication and in exercise of their 
rights as citizens. 

Eustace CULLINAN 
San Francisco, California 


(Continued on page 818) 
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{ ublished monthly 


American Bar Association Journal 


the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the Bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 


are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNnaAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $3.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $3.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $6.00. 


Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. 


Manuscripts for the Journal 


® The JourNAt is glad to receive from its readers any manuscript, material or suggestions of items 


for publication. With our limited space, we can publish only a few of those submitted, but every ar- 


ticle we receive is considered carefully by members of the Board of Editors. Articles in excess of 3000 


words, including footnotes, cannot ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or 


triple spaced, including footnotes and any quoted matter. The Board of Editors will be forced to re- 
turn unread any manuscript that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the re- 
turn of material. Material accepted for publication becomes the property of the American Bar Asso- 
ciation. No compensation is made for articles published and no article will be considered which has 
been accepted or published by any other publication. 
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Brand-New, Enlarged Tax Protection 


FEDERAL TAX GUIDE. 
> REPORTS... 1959 series 


Included —No Extra Charge— THREE BIG “COMPILATION 
VOLUMES” to Bring You Right Up to Date! 




















































og es Features 
Bigger and better than ever is the increased tax guidance and 
protection built into the new 1959 Series of CCH’s FEDERAL 
TAX GUIDE REPORTS. 
Now added are exclusive new features; now greatly expanded © NEW 
and improved are all the use-tested aids that have always charac- “Tax Savings” 
terized the “Reports.” 
; New discussions on “Tax Tactics’’ explain techniques and © NEW 
er Strategies that sharpen and perfect tax management methods. The w * aw 
; , errr” Tax Tactics 
nesville, what, how and why of audits are made plain and practical. Expert 
| explanation helps take the hazards out of handling tax disputes with © NEW 
won the IRS. Special new help on “Estate Tax Planning’’ shows ways “ 
a and means for timely conservation of assets to slash tax liabilities. “Estate Tax Planning” 
It Lake Income, estate and gift tax angles and economies are flagged, 
explained and applied to everyday tax affairs. Week after week, the ® PLUS 
‘“Reports’’ assure the very latest tested and approved methods for gre a 
nailing down every new tax advantage. And they flash timely warning CCH’s “TAX WEEK” for 
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Views of Our Readers 


(Continued from page 812) 


The Notre Dame Symposium 
Evokes a Mild Protest 


I must protest a little the symposium 
on the “Role of the Supreme Court” 
appearing in the June, 1958, issue of 
the JOURNAL, as not being representa- 
tive of the opinion of the Bar. Since, 
of course, your JoURNAL did not choose 
the speakers, the unrepresentative char- 
acter of the symposium must be laid 
primarily on the Notre Dame Law 
School which sponsored the sympo- 
sium, and upon your JOURNAL only to 
the extent that you thought it was of 
interest to the Bar. 


However, I cannot refrain from ob- 
serving that not one of the participants 
in the symposium, although indulging 
in some mild criticism of the Supreme 
Court, was in favor of imposing any 
restrictions on the Supreme Court in 
order to prevent a repetition of its 
opinions in controversial fields which 
a high proportion of the Bar regard as 
outrageous, and which the Senate Sub- 
committee on Internal Security have 
characterized as aiding and abetting 
the Communist cause. 


A symposium in which all the mem- 
bers agree in their ultimate conclusions 
is always suspect, and one cannot help 
feeling that the participants were 
selected because of their known views. 
In brief, such a symposium cannot 
fail to appear more an effort to ad- 
vocate a particular conclusion rather 
than to shed light upon the various 
aspects of a particular controversy. 

ANDREW WILSON GREEN 
Harrisburg, Pennsylvania 


The Supreme Court 
and Fair Criticism 


In the symposium on “The Role of 
the Supreme Court” (June, 1958) 
Robert A. Leflar expresses the thought 
that those of us who have criticised 
the Court for basing decisions on soci- 
ology are merely disgruntled because 
the Court has adopted a sociological 
theory different from that of the critics. 
With that thought I certainly take 
issue! A criticism of the Court for 
reaching a different conclusion from 
the critic is not constructive and is a 
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waste of time. I submit that the Court 
may fairly be criticised when it hears 
an appeal in a case involving a con- 
stitutional question and bases its de- 
cision on the writings of sociologists, 
which writings were not introduced in 
evidence at the trial. The function of 
the judiciary is to settle controversies 
between litigants according to law, and 
when the question is raised, to decide 
whether or not a statute is void be- 
cause of conflict with the Constitution. 
Under our system of jurisprudence, 
each litigant is entitled to cross-examine 
opposing witnesses and to object to 
offered by the opponent. 
When our highest court overturns the 


evidence 


decision of a lower court by adopting 
as conclusive the view of a sociologist 
that has not been introduced at the 
trial, I consider that the losing litigant 
has a just complaint. The end does not 
justify the means. I think it is im- 
portant for the Court to arrive at its 
conclusions in the traditional manner, 
and let the people decide when the 
time has come to amend the Constitu- 
tion. 
KENNETH B. Bono 

Boston, Massachusetts 


In Defense 


of Law Day 

I have just concluded reading the 
letter of Mr. Harold J. Hickox, Jr., 
published in the June, 1958, issue of 
the JOURNAL. 

My immediate reaction was that 
“misplaced energy” had been reflected 
by the tenor of Mr. Hickox’s letter. 
I would be willing to bet that his ideas 
on “Law Day, U.S.A.” result from 
either the failure of his local associ- 
ation to sponsor stimulating activities 
in connection with “Law Day” or his 
misconception of the very purpose of 
“Law Day” or both. 

Our district Bar was perhaps more 
fortunate in that cur District Judge, 
who is also Vice President of the 
Idaho State Bar Association, attended 
the regional meeting in Atlanta earlier 
this year and heard “straight from the 
horse’s mouth” about the conception 


of the idea for and the purpose of 
“Law Day, U.S.A.” 


The Law Day Committee of our 
district association, of which I was not 





a member, worked diligently in con- 
ducting an essay contest in which 
prizes, paid for out of our Bar Fund, 
were awarded the winners. I was told 
that the papers ranged from poor to 
excellent, but that in every instance 
the writer of the paper, either a junior 
or senior high school student, had 
given a great deal of thought to the 
very theme of “Law Day”. 

I think that Mr. Hickox should 
“expend some energy” and determine 
what the real purpose of “Law Day, 
U.S.A.” is; 


the stimulation of thought on our 


and if he still believes that 


priceless heritage of law by democracy, 
as opposed to Communism, etc., is 
actually “misplaced energy”, then it 
would seem to be “misplaced energy” 
to try to convince him otherwise. 

that Mr. 


Hickox should consider the value of 


Furthermore, I believe 
good public relations of the law pro- 
fession with the general public which 
“Law Day, U.S.A.” definitely achieves; 
as opposed to “publicity” which I be- 
lieve is wrongly attached to this fine 
idea by Mr. Hickox. 

It has taken some of my time to 
make these comments, but I do not 
think that I have “misplaced” any 
“energy” in any sense of the term. 

Pat W. ARNEY 
Coeur d’Alene, Idaho 


Mr. Small’s 
Attitude “Inhuman”? 

In the May issue I read with some 
astonishment Mr. Ben Small’s review 
of Glanville Williams’ book The 
Sanctity of Life and the Criminal Law. 

It seemed to me particularly appro- 
priate that the following quotations 
appear within a dozen pages of each 
other in the May issue: 


(1) From Mr. Small (page 459)— 
The alarming population increases in 
certain underdeveloped areas of the 
world are thoroughly studied, along 
with the even more alarming dispro- 
portionate rates at which the lower 
human elements are running far ahead 
of the higher [underlining supplied] 
in replacement even in our country. 

(2) From your Editorial, page 447— 
quoting the late Chief Judge John J. 
Parker—There is much loose talk 
about democracy [he said some time 


(Continued on page 823) 
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Nothing escapes the memory of an 
Edison Voicewriter . . . and it’s ready at 
any time of day or night to record the 
spoken statement of a client or witness, 
or your dictated report covering such 
confidential interviews. To get the re- 
ports on paper .. . just turn the Voice- 
writer Diamond Disc over to your sec- 
retary for speedy and error-free 
transcription. 

But there are many more ways the 
Voicewriter can prove indispensable . . . 
whether you’re in general practice or no 
matter what your specialty might be. If 
you're out of the office all day in court 
... Or at client meetings . . . you can 
quickly catch up with correspondence, 


Leading attorneys throughout the country are putting “new hours” 
in their workdays with Edison Voicewriter dictation. 


Star “witness ”.. 


the Voicewriter recalls all the facts with perfect accuracy 


memoranda and briefs during off-hours. 
Dictate to your Voicewriter at the office 
or at home. . . no need to have your 
secretary present. Just give her the 
Voicewriter Diamond Disc and you’re 
free for other work. 

You'll find the Voicewriter a big help 
in preparing pleadings, too. It pauses 
when you do ... yet costs you nothing 
to keep it waiting. Use it to outline 
speeches, record minutes of meetings .. . 
and clean up paper work for the many 
other outside activities in which every 
busy lawyer must participate. Use it 
even as a “fee memory,” for billing 
purposes, to record the time you devote 
to each client. 


Let us prove there’s nothing 
like Voicewriter dictation! 


Your Edison representative will arrange 
to let you try a Voicewriter and see real 
dictating equipment in action . . . and 
so easy to own on the Edison lease 
plan for only $17.81 a month. To have 
him contact you—or for free literature 
—write Dept. AJ-09 at the address below. 


Edison Voicewriter e a product of Thomas A. Edison Industries 


-In Canada: 32 Front Street W., Toronto, Ontario 
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Thomas A. Edison Industries, West Orange, N. J. 
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MENDS LIKE MAGIC! That’s new “‘ScotcH”’ 
810 Magic Mending Tape—actually dis- 
appears on contact with paper, does a per- 
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never curls, discolors or bleeds adhesives 


...Stays crystal-clear and pliable indefinitely. 


And you can write on it with pen, pencil 
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FIELD INTERROGATION. By Allen P. Bristow, 
Los Angeles County Sheriff’s Dept. Preserves and 
makes available the material collected by the author 
during research on a previously unexplored subject. 
Written to help the lawyer, with a description of meth- 
ods and techniques used to select subjects for field 
interrogation, to observe and recognize criminal traits, 
and to evaluate documents of identification. Such 
aspects as legality and desirable objectives are ex- 
plored. Provides a source of information on a subject 
about which virtually nothing has been written. Pud. 
58, 116 pp., 34 il., $3.75. 
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ANTISOCIAL OR CRIMINAL ACTS AND HYP- 
NOSIS. By Paul J. Reiter, Univ. Copenhagen. There 


is no other book quite like this one—and there prob- 


situation and we are fortunate to have a very limited 
number of copies available for distribution in the 
U.S.A. On a unique case in the Danish courts, the 
author reports on his examination of the accused. The 
techniques applied, the precautions taken and the con- 
clusions, are all described in detail. Ready September 
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| ably never will be, for this is a once in a life-time 
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CRIME AND THE SEXUAL PSYCHOPATH. By 
J. Paul de River, Founder and Director of the Sex 
Offense Bureau, Los Angeles. Is your practical- 
working-knowledge really sharp on the multiple- 
shadowy-touchy-subjects that entangle and involve 
a large part of our population in the meshes of the 
more common sexual offenses and perversions? For 
truth and facts, backed by long personal experience 
and abundant, pertinent case histories of these in- 
credible conditions and situations, you should con- 
sult this truly scientific, practical, and comprehensive 
work which reveals this hard-to-come-by information. 
Pub. ’58, 384 pp., 22 il., $6.75. 




















PRIVILEGED COMMUNICATIONS BETWEEN 
PHYSICIAN AND PATIENT. By Clinton DeWitt, 
Professor of Law, Western Reserve Univ. Extra-cur- 
ricular exploration of the confidential physician- 
patient - relationship - privilege deserves searching 
study for this privilege penetrates perhaps 90% of 
all litigated cases. A comprehensive yet practical 
treatise which will be helpful to the trial lawyer and 
the trial judge in solving many of the problems that 
constantly arise from the troublesome and much 
abused rule of evidence. It is derived from a 30 year 
experience in trial and appellate courts which will 
enable you to acquire an understanding that will be 











FROM ARREST TO RELEASE. #y Marshall Houts. 
Marshall Houts has done it again—when does he find 
the time with all his commitments (particularly as 


2000 definitions of legal terms alone make it worth 
the small price of the book. Criminal justice as it 
operates in actual practice! Not loaded down with 
elaborate footnotes or case citations. Accurately states 
law governing each procedure in the administration 
of criminal justice, and suggests remedial changes. 


x 
: General Counsel to The Court of Last Resort)! The 
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Pub. ’58, 256 pp., 5 il., $5.75. 
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COURTROOM MEDICINE. Compiled and edited 
by Marshall Houts, Member of the Tennessee and 
Minnesota Bars. Why written? Hundreds from Bench 
and Bar told us what lawyers wanted made better, 
what lawyers needed and did not have on medico-legal 
matters which would let them recognize and discuss 
intelligently medical and scientific subjects with ex- 
perts. To follow and fill their prescriptions an experi- 
enced group of 25 medical clinicians, one toxicologist 
and two trial lawyers assembled a multitude of med- 
ical and scientific subjects with full measures of use- 
fulness that will strengthen your skills and know-hows 
very much in future consultations, negotiations, and 





beneficial. Pub. ’58, 516 pp., $10.50. 
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youll be interested also in: 
V. A. Leonard—ACADEMY LECTURES ON LIE DETECTION: Volume II. Academy for 


Scientific Interrogation. Pub. ’58, 168 pp., (Police Science Series), $5.75. Volume I also avail- 
Floyd N. Heffron—THE OFFICER IN THE COURTROOM. Pub. ’55, 176 pp., (Police Sci- 


John M. Macdonald—PSYCHIATRY AND THE CRIMINAL: A Guide to Psychiatrie Ex- 


244 pp., $5.50. 
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What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond . .. to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you’ll find a U.S.F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 


U S F & G United States Fidelity & Guaranty Company e¢ Baltimore 3, Md. 
x - od si Fidelity Insurance Company of Canada « Toronto 
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(Continued from page 818) 






zo| but we must never forget that 
emocracy is more than a form of 
overnment. It is a philosophy of life, 
a philosophy based upon the worth 
ind importance of the individual, a 
philosophy which believes that institu- 
tions exist for men and not men for 
institutions, and that the happiness of 
the poor and the humble is of as much 
importance as the happiness of the 
great and the proud. Our country came 
into existence proclaiming this philos- 
ophy as her confession of faith. “We 
hold these truths to be self-evident,” 
says our Declaration of Independence, 
“that all men are created equal, that 
they are endowed by their creator with 
certain unalienable rights, that among 
these are life, liberty and the pursuit 
of happiness, and that to secure these 
rights governments are __ instituted 
among men, deriving their just powers 
from the consent of the governed.” 
And the greatness of America consists 
in the fact that she has lived up to 
this philosophy. She is great, not be- 
cause of the strength of her army or 
her navy, not because of the wealth 
of field or forest or mine or factory, 
not because of the splendor of her 
cities or the learning of her colleges 
and universities, but because in her 
heart of hearts she believes in the 
sovereignty of the individual soul and 
the open door of opportunity for 
every man irrespective of race or color 
or religion or any other circumstances. 


(3) Page 448—“John Parker went 
to the university as a poor boy who 
didn’t even have a trunk... .” 


I’m sure that Mr. Small’s society 
would have had no room for Judge 
Parker. It is a sad commentary on 
training (it can’t be called “educa- 
tion”) today that it produces such 
inhuman attitudes. 

J. J. Curran 


Worcester, Massachusetts 


Professor Small 
and the Catholic Church 


Professor Ben Small’s review, in the 
May issue of the JourNAL, of Glanville 
Williams’ The Sanctity of Life and the 
Criminal-Law seems to call for a brief 
statement of the Catholic position on 
certain matters raised therein. I am 
afraid that Professor. Small, unwit- 
tingly and in all good faith, has re- 


(Continued on page 824) 
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Views of Our Readers 


(Continued from page 823) 

peated some of the misrepresentations 
and distortions to which Professor 
Williams has regrettably given cur- 
rency. To quote from the review: 


The Church of Rome takes the posi- 
tion, for example, that all abortion, 
including legal, therapeutic abortion, 
is never permissible, even to save the 
life of the mother, because such action 
might bring about the death of a child 
without baptism. Yet the alternative 
of letting both mother and unbaptized 
fetus perish seems hardly better. 


The Church condemns deliberately 
induced abortion as a form of unjusti- 
fied homicide. The fact that the child 
will (not “might”) die without baptism 
aggravates the sin but does not change 
its essential character. (Incidentally, 
the Church does not teach that the 
child’s life is always to be preferred to 
the mother’s. This oft-repeated charge 
is not found in Professor Small’s re- 
view, but I have just seen it in another 


review of the Williams book.) 
* a7 * 


Professor Williams chooses to see 
But all 
law in application involves drawing 
lines and making distinctions. These 


only a series of “casuistries”. 


b 


appear as “casuistries” only to those 
who reject the ethics which underlie 
and inform the laws being applied. 
Ironically, in the light of the title of 
Dr. Williams’ book, the underlying 
theme of the Church’s philosophy in 
this area, to which all else is secondary, 
is first, a humble recognition of man’s 
obligations to God, and secondly, a 
profound and uncompromising rever- 
ence for the sanctity of life. 
Rosert S. PasLey 


Cornell Law School 
Ithaca, New York 


Mr. Small’s Review 
Was “Not Factual” 

Your May issue contained a book 
review whose treatment (The Sanctity 
of Life and the Criminal Law, review 


by Ben F. Small, page 489) I believe 


out of place in a professional journal 
of intellectual standards. I do not deny 


Mr. Small’s license to express himself 
about the religious convictions of 
others (although I doubt from his re- 
marks that he is by temperament, or 
background qualified to do so). I do, 
however, question the wisdom of lend- 


ing the pages of our professional organ 
for such purpose. 

Did anyone—Mr. Small or the edi- 
torial staff—inquire of an authoritative 
source whether Mr. Small was factual 
when he stated: 

The Church of Rome takes the 
position, for example, that all abortion, 
including legal, therapeutic abortion 
is never permissible, even to save the 
life of the mother, because such action 
might bring about the death of a child 
without baptism [ page 459]. 

It is sufficiently undesirable to allow 
the actual doctrines of a religion to be 
abused in this fashion without having 
those through 
avoidable ignorance on the part of a 


doctrines misstated 
person who should by training know 
enough to verify his facts. This type 
of material, and the balance of the 
review, belongs on the street corner 
and not in the pages of a professional 
journal dedicated, I trust, to the truth. 

As for Mr. Small’s conviction that 
human progress will result from the 
abandonment of moral principles in 
favor of “modern science”, I would 
hazard the opinion that his view is not 
shared by many of late. 

Stuart D. HuspBeti 

Traverse City, Michigan 


He Objects to 
Glossy Paper 

I am suggesting that a movement be 
made to have the books and magazines 
and other written matter that the mem- 
bers of our profession are required 
and are accustomed to read be printed 
upon paper that has a reduced glossy 
finish. 

While our Bar JouRNAL is not a 
principal offender, there is present a 
glare and reflection that annoy the 
readers’ eyes that are very disconcert- 
ing. And I believe that if a canvass or 
poll were taken the consensus would 
disclose that many lawyers find the 
same complaint as indicated and that 
readers generally would concur in the 
suggestion of the necessity of having 
the surface of the paper of our reading 
matter reduced in this glossy effect. 

I find myself constantly shifting my 
position when reading our JOURNAL for 
relief against the glare of this paper 
finish and which results in my eyes 
becoming unduly tired even though I 
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keep my glasses periodically checked 
by my specialist. 

I hope that you may find it appro. 
priate to give this suggestion careful 
consideration. 

At the same time, may I congraty. 
late you upon the very excellent qual 
ity of the reading matter which our 
magazine contains under your author. 
ship and management. 

ERWIN SIBLEY 
Milledgeville, Georgia 


He Liked 
Mr. Wham’s Article 

I just read Benjamin Wham’s article 
in the AMERICAN Bar ASSOCIATION 
JOURNAL on jurisdiction over non- 
residents (44 A.B.A.J. 422). It is the 
kind of article I like: to the point, 
brief but authoritative, exceed- 
ingly useful to all of us in trying to 


and 


keep up with the latest developments 
in the law.... 

Lewis S. GARNER 
Chicago, Illinois 


Social Security 
Is Part of a Silly System 

The letter by William F. Russell en- 
titled “Social Security or Social In- 
sanity?” in the May JOURNAL presents 
some interesting points. In the March 
issue of the Michigan State Bar Jour- 
nal, there is an article entitled “Benefit 
Rights on Severance of Employment”. 
In the Michigan Bar Journal article, 
there is an discussion of 
many cases in which employees were 


extensive 


found justified by Michigan courts in 
refusing to work at certain jobs and 
were held entitled to unemployment 
benefits even though they did refuse 
to work. 

The cases referred to in the Michigan 
Bar Journal article indicate the ridicu- 
lous “logical” end product of a society 
that tries to provide full security for 
everybody from the cradle to the grave. 
Case after case is cited in the Michigan 
Bar Journal article in which employees 
were held justified in refusing to work 
at certain jobs and were entitled to 
collect unemployment benefits. 

The unemployment benefits thus paid 
to the employees who refused to work 
are of course a burden on society as 


(Continued on page 899) 
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Atomic Energy: 


An Opportunity for the Bar 


by William Mitchell * of the District of Columbia Bar 


The Industrial Revolution shook the common law to its foundations and 
the lawyers and judges of eighteenth and nineteenth century England 
and the United States were obliged to renovate many an ancient concept 


and abandon many another to dispense justice in an industrial economy. 


The utilization of atomic energy, Mr. Mitchell suggests, raises still more 
problems for the lawyer. Does the rule of Rylands v. Fletcher, for example, 
apply to the owner of an atomic reactor? When does the statute of limita- 
tions begin to run in a case of radiation poisoning—when the victim is 
exposed to the radioactive substance or when the injury becomes apparent 
—which may be years later? Mr. Mitchell discusses the wide new area of 
legal problems that lawyers will soon have to face. 





[T]oday we are living at the dawn 
of the nucleonic age—an age that will 
bring changes more significant than 
anything brought about by industrial 
revolutions of the past. 

This is not an excerpt from an after- 
dinner speech, but a solemn finding 
by a legislative body.! The peaceful 
impact of atomic energy on our society 
may well be slower and more gradual 
than this declaration would suggest, 
but splitting of the atom is bound to 
bring about important and far-reaching 
changes in industry, in medicine, in 
agriculture, in science and in many 
other fields. With these changes will 
come changes in statutory and ad- 
ministrative law and in the application 
of common-law principles to new situ- 
ations. It behooves lawyers, individu- 
ally? and through their professional 
organizations, to keep pace with these 
changes and help to shape them. 


Most of our citizens have looked 
upon atomic energy as something re- 


mote and strange about which they 
sometimes read in the newspaper but 
with which they have no concern in 
their daily living. Atomic energy does 
involve complicated scientific and tech- 
nical features, and national defense 
considerations make it necessary to 
subject some areas of information to 
security restrictions. Nevertheless, 
there is a large body of information 
which is in the public domain, and the 
Atomic Energy Act of 1954* has ended 
the government monopoly by making 
it possible for private individuals and 
organizations to own nuclear facilities 
and to possess nuclear materials. Per+ 
haps a quick review of some of the 
civilian applications of atomic energy 
in this country will serve to indicate 
how widespread and various these 
activities have already become. 


Mining and Milling 
The mining of uranium ore in the 
United States has always been in 


private hands, and today all but one 
of the uranium processing mills are 
privately owned. At the end of 1957 
the annual rate of production of 
uranium oxide was approximately 
10,000 tons, and production for 1958 
is expected to be 12,500 tons. Sixteen 
mills producing uranium oxide con- 
centrates were in operation on Decem- 
ber 31, 1957, and nine more were 
under construction or contract, located 
in the states of Arizona, Colorado, 
New Mexico, South Dakota, Utah, 
Washington and Wyoming, and repre- 
senting present and projected private 
investment of some $132 million.* 
Uranium mining and milling are major 
industries in themselves. 


Reactors 


One of the most dramatic applica- 
tions of the new knowledge is the use 
of atomic fission for the production of 
electric power. As of December 31, 
1957, eight experimental civilian power 
reactors were in operation in the 
United States, including a 5,000 electric 
kilowatt plant at Vallecitos, California, 
and a 60,000 electric kilowatt plant at 
Shippingport, Pennsylvania; four full- 





1. Fla. Laws 1955, C. 2962: An act authoriz- 
ing the University of Florida to obtain and 
equip a research reactor and related facilities. 

2. See Green, A Broad New Field: Atomic 
Energy and the Practicing Lawyer, 43 A.B.A. J. 
689 (1957). 

oo 919, 42 U. S. C. §§2011-2281 (Supp. 


4. U.S. Atomic Energy Commission, Procress 
tn Peacerut Uses or Atomic Enercy, Juty- 
Decemeer, 1957, pages 6, 147. 
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scale power reactors were under con- 
struction in Illinois, Massachusetts, 
Michigan and New York; and nine 
more were projected, to be located in 
Alaska, Florida, Michigan, Minnesota, 
Nebraska, Ohio, Pennsylvania, South 
Carolina and South Dakota.® In addi- 
tion, private industrial, educational and 
research institutions were operating or 
building thirty-one research and train- 
ing reactors and had plans for twenty- 
eight more in seventeen states and in 
the District of Columbia. A privately 
owned testing reactor was being built 
in Pennsylvania and another was be- 
ing planned in California.‘ Each of 
these reactors will require the partici- 
pation of architects and designers, 
builders, and manufacturers and sup- 
pliers of component parts. A typical 
large power reactor will require more 
than a hundred suppliers of significant 
parts, representing a variety of in- 
dustries.® 

In addition, there must be facilities 
for fabricating fuel elements, for re- 
processing fuel elements after they 
have been used, and for disposal of 
atomic wastes. As of December 1, 1957, 
eight companies had received licenses 
for special nuclear materials for use in 
fuel fabrication plants and two appli- 
cations were pending. At present, the 
Federal Government possesses the only 
facilities for reprocessing spent fuel 
elements, and the Commission’s recent 
efforts to bring private industry into 
the construction of fuel reprocessing 
plants have been unsuccessful. How- 
ever, it may be expected that as time 
goes on private industry will enter 
this field as well. Most waste disposal 
is now handled by the Commission, 
but as of December 1, 1957, 
licenses to private industry for waste 


six 


disposal had been issued and four 
more were pending. 


Radioisotopes 

Public attention has been largely 
centered on the use of the fission 
process in connection with the produc- 
tion of electric power. But the use of 
radioisotopes may well prove to be the 
more important application.® Even 
today, the annual savings to industry 
from the use of radioisotopes are on 
the order of $500 million, in such 
applications as thickness gages, in- 


spection of metals, luminescence and 
phosphorescence, wear studies, leak 
detection, studies of catalysts and de- 
tergents, electric batteries, and vul- 
canization of rubber.!° In medicine, 
radioisotopes have been widely used in 
diagnosis, treatment and research. In 
agriculture, major benefits have re- 
sulted from studies based on radio- 
active materials.'! Between February 
10, 1956, and November 30, 1957, 
there were 3,335 users of radioisotopes, 
located in every one of the forty-eight 
states and in Alaska, the District of 
Columbia, Hawaii, Panama and Puerto 


Rico.!2 


International Activities 

The atomic energy activities of other 
countries in the free world are of deep 
interest to us, not only as part of our 
total pattern of international relations, 
but also as a potential market for 
American goods and services. The 
International Atomic Energy Agency, 
which President Eisenhower proposed 
to the Assembly of the United Nations 
in 1953, came into being in Vienna in 
October, 1957, with fifty-nine nations 
as members.!* Six European countries 
—Belgium, France, Germany, Italy, 
Luxembourg and The Netherlands— 
have formed an atomic energy com- 
munity known as Euratom and have 
projected plans for construction by 
1966 of nuclear reactors to produce 
15 million kilowatts of electricity. The 
Organization for European Economic 
Cooperation is conducting studies in 
the field, approval has been given to 
the establishment of an Inter-American 
Nuclear Energy Commission within the 
Organization of American States to 
serve as a consultation and co-ordina- 
tion center on the peaceful uses of 
atomic energy, and the United States 
is providing technical assistance and 
advice in connection with the establish- 





5. Id., pages 77, 78, 101. The peatect for the 


Wolverine Electric Cooperative has since been 
discontinued. 

6. Id., pages 360, 361. This enumeration does 
not include critical experiments. 

7. Id., page 362. 

8. Atomic Industrial Forum, Inc., A GrowTH 
— or THe Atomic INpustry 1955-65, page 6 
(1955). 

9. See statement of Commissioner Willard 
F. Libby before the Robert A. Welch Founda- 
tio: at Houston, Texas, May 3, 1957. 

10. Procress in Peacerut Usss, supra note 4, 
ages 25-34: Atomic Industrial Forum, Inc., 
NDUSTRIAL UTILIZATION OF RapIorsoToPes 1946- 
1956, page iiii (1956). The Forum survey indi- 

cates that the types of industrial organizations 
using radioisotopes include electrical equip- 
ment, metal working, paper and plastics, chem- 
icals, petroleum, machinery, rubber, piping, 
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ment of an Asian Nuclear Center.!4 As 
of December 31, 1957, negotiations 
had concluded on forty-nine 
agreements for co-operation between 


been 


the United States and other countries, 
and thirty-nine of these agreements 
were in force; seven research reactors 
the United States 
were in operation in foreign countries 


manufactured in 


and five more were scheduled to go 
1958; 
export six others had been issued; one 


critical early in licenses to 
power reactor for foreign use was 
the United 
States and five others were in the de- 


under construction in 


sign or experimental stage.!® 


Legal Problems in 
Atomic Energy 

Figures such as these are useful only 
as they suggest the magnitude and 
scope of activity and the part that 
private enterprise may play therein. 
But what of the legal problems that 
flow from these activities? The thrust 
of this article permits only a suggestion 
of their range and complexity, with no 
attempt to examine them in detail. 

Some of the questions which arise 
are in tort law. What is the measure of 
liability of the owner and the operator 
of a reactor? Should he be absolutely 
liable for personal injury and property 
damage resulting from a reactor in- 
cident under the doctrine of Rylands 
v. Fletcher?!* If not, is the rule of 
res ipsa loquitur applicable? Should 
the same measure of liability extend 
and 
suppliers who are involved in the de- 


to architect-engineers, builders 
sign and construction of the reactor? 
What is the liability of the user of 
radioisotopes? When does the statute 
of limitations start to run—from the 
time of exposure to radiation or from 
the time injury becomes apparent, 
which may be years later? How can 
responsibility be fixed when the injured 





food, building materials, aircraft, engineering, 


pharmaceuticals, textiles, communications, 
mining, automotive, glass, marine, printing, 
optical abrasives, railroads, utilities and tobacco. 

11..ProGREss IN PEACEFUL USES, supra, note 4, 
pages 34-68 

12. Id., page 335. 

13. Id., pages 192-195; see Bechhoefer and 
Stein, Atoms for Peace: The New International 
Atomic Energy Agency, 55 Micn. L. Rev. 747 
(1957). 

14, Procress 1n Peacerut Uses, supra note 4, 
pages 216-218. 

15. Id., pages 195-197, 204. See also Atomic 
Industrial Forum, Inc., Power and Power-Re- 
lated Reactors Built. Under Construction or 
Planned Outside the United States as of April 1, 


1957. 
16. 1868, L. R. 3 H. L. 330. 
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.rson has been subjected to successive 
ses of radiation from independent 
.ources? How can one handle prob- 
ms of proof where classified infor- 
mation is involved? !* 

Difficult questions of conflict of laws 
will arise. If fission products are re- 
leased into the air as a result of a 
nuclear incident they may well drift 
across state borders. Similarly, atomic 
wastes discharged into water courses 
may find their way far afield. Should 
the law of the place of release or the 
law of the place of impact apply? What 
about the cumulative effects of succes- 
sive exposures to radiation which occur 
in different states? 

The foregoing also suggests a few 
of the difficult problems .which will 
arise in the field of insurance.!* These 
are compounded by the fact that the 
possibility of a major catastrophe re- 
sulting from the malfunctioning of a 
reactor, while extremely remote, can- 
not be entirely ruled out. The resulting 
damage might conceivably run to hun- 
dreds of millions of dollars. The Con- 
gress has recently provided against the 
latter contingency by requiring all 
licensees of production and utilization 
facilities (and licensees of source, spe- 
cial nuclear and by-product material 
to the extent the Commission so de- 
cides) to maintain financial protection 
in the amount of liability insurance 
available from private sources or such 
lesser amount as the Commission may 
written 
criteria.!® Because adequate amounts 


establish on the basis of 
of private insurance are not at present 
available, the statute provides for a 
system of government agreements in- 
demnifying the excess liability of all 
with a 
nuclear incident in the amount of $500 


those liable in connection 
million for each incident. Finally, the 
statute limits the aggregate liability for 
a single nuclear incident of persons 
indemnified to $500 million plus the 
amount of financial protection required 
of the licensee, and provides for the 


marshalling of assets. The Commission 


is given discretion to extend this in- 
demnity system to its own contractors. 
While this statutory scheme will pro- 
vide the framework within which in- 
dustry can operate, there will remain 
a number of ancillary questions which 
must still be settled under accepted 


principles of tort and insurance law. 


Other areas involve a combination 
of statutory law and court decisions. 
One will be workmen’s compensation. 
Are radiation injuries compensable? 
Should a special statute of limitations 
What 


proof??° The antitrust laws may come 


apply? about ‘problems of 
into play, as well as the possible appli- 
cation of public utility regulation to 
companies which have not hitherto 
been subject to it.2! The unique pro- 
visions of the Atomic Energy Act of 
1954 with respect to patents raise some 
interesting questions in this field.** 
Mining laws are of particular interest 
have uranium 


in those states which 


deposits.2* Finally, the international 
aspects will involve their own special 


problems.** 


Federal Statutes and 
Regulations 

The Atomic Energy Act of 1954 pro- 
vides for control over access to classi- 
fied atomic energy information and a 
comprehensive system for the licensing 
of source, special nuclear and by- 
product materials, production and utili- 
facilities and reactor 
Quite 
merely establishes general areas and 
it to the 
Atomic Energy Commission to de- 


zation opera- 


tors.*° properly, the statute 


broad criteria, and leaves 
velop the specific standards and appli- 
cations through regulations. Accord- 
ingly, the Commission has issued a 
series of regulations covering Rules 
of Practice; Criteria and Procedures 
for Determining Eligibility for Secur- 
ity Clearance; Interpretations; Public 
Protection 


Records; Standards for 
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Against Radiation; Access to Re- 
stricted Data; Licensing of By-Product 
Material: Control of Source Material; 
Licensing of Production and Utilization 
Facilities; Operators’ Licenses; Special 
Nuclear Material; Procedure on Appli- 
cations for Determination of Reason- 
able Royalty Fee or Other Compensa- 
tion for Patents, Inventions or Dis- 
coveries; Standard Specifications for 
the Granting of Patent 
Waiver of Patent Rights; Safeguarding 
of Restricted Data; Unclassified Activ- 
ities in Foreign Atomic Energy Pro- 


Licenses; 


grams; and Financial Protection Re- 
quirements and Indemnity Agree- 


ments.2® The issuance of these regu- 





the Atomic Energy Industry, 44 GrorcETOWN 
L. J. 58 (1955); Atomic Industrial Forum, Inc., 
FINANCIAL Protection Acarnst Atomic HAZARDS, 
pages 11-24 (1957). 


18. See Forum report, supra note 17; Stason, 
Peacetime Atomic ray evelopments in the 
Field of Law, Insurance Law JournaL, Novem- 
ber, 1955, page 738. 


19. Public Law 256, 85th Congress, 71 Stat. 
576. 


20. See Greene, Workmen’s Compensation 
Aspects of the Peaceful Uses of Atomic Energy, 
13 ProcreepIncs OF THE INTERNATIONAL CONFER- 
ENCE ON THE Peacerut Uses or Arto-aic ENERGY 
(1955), page 59; Forum report, supra note 17, 
pages 20, 21. 


21. See Jacobs and Melchior, Anti-Trust 
Aspects of the Atomic Energy Industry, 25 Gro. 
Wasu. L. Rev. 508 (1957); Murphy, Atomic 
Electric Energy and the Holding Company Act, 
24 JourRNAL or THE Bar AssoctaTIon or D. C. 20 
(1957); Armstrong, Nuclear Power Projects and 
the Holding Company Act, 59 Pustic Uriirtes 
FortTNIGHTLY 721 (1957). 

22. See Boskey, Progress and Patents in 
Atomic Energy: The Military and the Civilian 
Uses, 34 Tex. L. Rev. 867 (1956); Ooms, Some 


Suggestions Relating to Patent Provisions in 
Atomic Energy Legislation To Protect the Pub- 
lic Interest, 38 JoURNAL OF THE PATENT OFFICE 
Society 38 (1956). 


23. See Drexler, Uranium Tax Problems, 34 
Tex. L. Rev. 909 (1956); Parriott. Mining Rights 
in Public Land, 34 Tex. L. Rev. 892 (1956). 


24. See Snapp, International Business Aspects 
of the Atomic Energy Act of 1954, 34 Tex. L. 
Rev. 881 (1956). The American Bar Association 
Committee on International Control of Atomic 
Energy stated: “For the first time, it is possible 
to block out in the field of international law a 
series of problems where clients must seek 
receive the advice of lawyers. The legal pro- 
fession to date has merely scratched the surface 
in its efforts to study these problems.” Proceep- 
INGS OF THE AMERICAN Bar AssocraTion SEecTION 
or INTERNATIONAL AND Comparative Law, 1956, 
page 81. 

25. See Dunlavey, Government Regulates of 
Atomic Industry, 105 Pa L. Rev. 295 (1957); 
Palfrey, Atomic Energy: A New E ment in 
Government-Industry Relations, 56 Cot. L. Rev. 
367 (1956); Trowbridge, Licensing and Regula- 
tion of Private Atomic Energy Activities, 34 
Tex. L. Rev. 842 (1956). 


26. 10 C.F.R. Parts 2, 4, 8, 9, 20, 25, 30, 40, 50, 
55, 70, 80, 81, 83, 95, 110 and 140. 
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lations constitutes rule-making within 
the meaning of the Federal Adminis- 
trative Procedure Act,?* and with a 
few exceptions, the Commission has 
first published proposed regulations 
and invited comment from the general 
public before issuing regulations in 
final form. Over and above the require- 
ments of the Administrative Procedure 
Act, the Commission has allowed time 
for considered comment by industry 
and other interested groups and for 
careful deliberation by the Commis- 
sion. One of the regulations, that pre- 
scribing Standards for Protection 
Against Radiation, was in the process of 
formulation for a year and a half. 
Furthermore, some amendments to the 
regulations have already been issued 
where it appeared that there was need 
for additions or revisions. In the pre- 
amble to the regulation on Financial 
Protection Requirements and Indem- 
nity Agreements, dated September 5, 
1957, the Commission stated that the 
regulation was being issued as a tem- 
porary measure in order to make the 
federal indemnity available under the 
new statute for the protection of the 
public as promptly as possible, but 
that more definitive and comprehensive 
regulations would be issued later after 
the Commission had solicited the view 
of representatives -of all affected 
groups and had furnished full oppor- 
tunity for public comment. In Novem- 
ber, 1957, the Commission issued a 
draft of a revised regulation, but at 
the time this article is written the 
regulation has not yet become final. 
The Commission has announced a 
policy of entering into agreements 
extending the statutory indemnity to 
certain categories of its own contrac- 
tors, but has not yet determined 
whether private insurance will be used 
as a part of this program. There are 
many knotty problems involved and 
deliberate speed certainly is indicated. 


This brief and necessarily superficial 
reference to the AEC regulatory pro- 
gram takes no account of those matters 
which will be of particular concern to 
the members of the Bar who are ad- 
vising AEC contractors nor of the 
important and difficult questions of 
national policy in the atomic energy 
field which concern the lawyer as a 


citizen. Let us turn next to the role 
of the states.?8 


State Statutes and 
Regulations 

Insofar as activities are required to 
be licensed under the Atomic Energy 
Act of 1954, it is quite likely that 
Congress has pre-empted the field. The 
Atomic Energy Commission has care- 
fully avoided taking any official posi- 
tion on this question and has indicated 
its desire to co-operate closely with the 
states. As an outgrowth of a meeting 
of representatives of state governors 
convened by the AEC in July, 1955, 
the Commission established in Novem- 
ber, 1955, a twelve-man Advisory 
Committee of state officials to consult 
with the Commission on regulations 
concerning health and safety aspects 
of private atomic energy activities. 
The Commission worked 
closely with the Council of State Gov- 
ernments. State regulatory agencies 


has_ also 


have been encouraged to participate 
with Commission staff members in in- 
spections of licensees, and efforts have 
been made in a number of directions 
to keep the states abreast of Commis- 
sion programs of interest to them and 
to assist the states in finding oppor- 
tunities for giving further training to 
their personnel, particularly in the 
field of radiological health protec- 
tion.?9 

In order to resolve the doubt as to 
the functions of the states in the area 
of standards of protection against radi- 
ation hazards, the Commission in 
June, 1957, submitted to the Joint 
Congressional Committee on Atomic 
Energy a proposed amendment to the 
Atomic Energy Act of 1954 which the 
Commission had revised as a result of 
discussion with the Council of State 
Governments and which would ex- 
pressly recognize the power of the 





27. 60 Stat. 237 (1946) as amended; 5 U.S. C. 


§§1001-11 (1952) e Plaine, The Rules of 
Practice of the Atomic Energy Commission, 34 
Tex. L. Rev. 801 (1956). 

28. For a general discussion of this topic, see 
Stason, Estep and Pierce, State Regulation of 
Atomic Energy (1956). 

29. See Remarks of Harold L. Price, Director 
of AEC’s Division of Licensing and Regulation, 
at the President’s Conference on Occupational 
Safety, March 26, 1958. 

30. The proposed bill, with an accompanying 
memorandum of explanation, has been pub- 
lished by the Atomic Energy Commission and 
is available upon request. 

31. See U. S. Atomic Energy Commission, 
Masor Activities In THE Atomic ENERGY Pro- 
GRAMS, JANUARY-JUNE 1957, page 41. 
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states to promulgate such standards if 
they were not in conflict with the stand. 
ards established by the Commission.*° 
The bill was not reported out by the 
Committee, nor was any action taken 
on it during the 1958 session of the 
Congress. Further amendments to the 
Atomic Energy Act of 1954 may be 
proposed to clarify areas of responsi- 
bility and provide for further co-opera- 
tion between the states and the Com- 
mission.*! 


Meanwhile a number of the states 
have adopted atomic energy laws. The 
impact of atomic energy will appear 
in many areas which are now subject 
to regulation by the states, including 
public health and safety, working con- 
ditions for labor, workmen’s compen- 
sation, transportation, public utilities, 
insurance, agriculture, water pollution, 
wild-life, zoning, and securities, among 
others. These, in turn, may affect the 
activities of as many as a dozen state 
departments, boards and commissions. 
The question then arises as to how 
be cor- 
related and how the relationships be- 
state and the Federal 
should be channelled.*? 
The Council of New England Gover- 
nors proposed a solution to these prob- 
lems in a model bill which it recom- 
mended for adoption in 1955.°° The 
preamble to the New England bill 
recognizes the need to mesh federal 


these various activities can 


tween the 
Government 


and state regulation, to provide state 
action where the state has jurisdiction, 
and to recognize federal licensing. 
Accordingly, the bill prohibits the 
carrying on within the state of activi- 
ties for which a federal license is 
required by the Atomic Energy Com- 
mission under the Atomic Energy Act 
of 1954 unless such a license is ob- 
tained; it requires the conduct of 
studies concerning changes in laws and 

(Continued on page 908) 


32. See Dietz and Harris, How Shall Califor- 
nia Government Meet the Challenge of Atomic 
Energy, 8 Hastines L. J. 119 (1957); Krebs and 
Hamilton, The Role of the States in Atomic 
Development, 21 Law anv Cont. Props. 182 
(1956); Parker, The Need for State Atomic 
Energy Programs in the West, 29 Rocky Mr. L. 
Rev. 286 (1957); Tabershaw and Kleinfeld, Ad- 
ministration Problems in Radiation Protection 
in New York State, 13 ProceepIncs OF THE 
INTERNATIONAL CONFERENCE ON THE PEACEFUL 
Uses or Atomic Enercy (1955), page 45. 


33. See New England Committee on Atomic 
Energy, Atomic Enercy anp New ENGLAND 59 
(1955). The bill and the Committee’s comments 
are reproduced in appendices to Krebs and 
Hamilton, supra note 32, at page 204 and to 
Parker, supra note 32, at page ° 
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Appellate Cases: 


The Value of Oral Argument 


by A. S. Cutler @ of the New York Bar (New York City) 


Mr. Cutler sets out to determine whether oral arguments are worth while 
on appeal. After examining the considerations on both sides, he sets forth 


his reasons for contending that in every case but one the lawyer owes it to 


his client to argue the appeal orally. 





The flight across the continent had 
been rough and. bumpy. The lawyer 
had come 3,000 miles to argue his 
appeal. Before leaving a busy office 
in New York, he had carefully con- 
sidered whether argument was worth 
while. 

He had presented his client’s position 
the best way he knew how, in a con- 
cise, carefully written brief. Why 
should he not submit it? The appellate 
court would read the briefs carefully. 
What if anything could his argument 
add to the court’s understanding of the 
legal points involved? 

Yet he had gone to San Francisco to 
argue simply because he felt loyalty to 
his client demanded his every effort. 
And now tired, unhappy, pessimistic 
he was standing before the Bench in 
a strange city. The three dignified 
judges of the appellate court seemed 
aloof and unapproachable. His case 
had been the second reached for argu- 
ment. He had risen with a trepidation 
of which he was ashamed, since he had 
been doing this work so many, many 
years. 

He addressed the Court: “If your 
Honors please. ...” The Justice on the 
left stopped him before he had even 
started. 


“Counsellor, I have read the record 
and your brief very carefully. We do 
that out here, unlike your courts in the 
East. I think you are wasting your 
time to argue this appeal. I am very 
clear the court below was right and 
your appeal is without merit.” 

The lawyer’s worst fears were re- 
alized. He felt like angrily retorting: 
“I wish you had told me that before 
I had made this useless 3,000 mile trip 
at substantial expense to my client and 
considerable annoyance to myself. I 
might just as well have stood in bed 


in New York.” 


Being, however, an experienced, 
trained lawyer, he bit his lip, smiled 
even though it hurt and courteously 
replied: “I trust if your Honor will 
hear me a few minutes I can persuade 
you my appeal has substantial merit. 
If you will only be good enough to 
grant me the time to proceed.” 

Fine situation, he thought to him- 
self. You prepare for days to make a 
brilliant argument. You go through the 
record. You read the cases again. You 
tabulate portions of the testimony. You 
make a brief of your argument. After 
all that effort, they won’t let you open 
your mouth (“if your Honors please” 
is not an opening of a lawyer’s mouth. 


That phrase comes out automatically, 
before he begins to utter a word.) The 
court stops you in your tracks, throws 
you off balance and out of stride and 
tells you you are wasting your time. 

The Court reversed by two to one, 
the particular judge above mentioned 
dissenting. 

On October 22, 1940, John W. Davis, 
the unquestioned leader of the Ameri- 
can Bar, former United States Ambas- 
sador to Great Britain, Democratic 
nominee for the presidency of the 
United States in 1924, former President 
of the American Bar Association, ad- 
dressed The Association of the Bar of 
the City of New York. He said: 


In the old days, when not only courts 
but lawyers and litigants are reputed 
to have had more time at their dis- 
posal, similar feats were performed at 
the American Bar. It has been stated, 
for instance, that the arguments of 
Webster, Luther Martin and their col- 
leagues in McCulloch v. Maryland 
consumed six days, while in the Girard 
will case Webster, Horace Binney and 
others for ten whole days assailed the 
listening ears of the Court. 

Those days have gone forever; and 
partly because of the increased tempo 
of our times, partly because of the 
increase of work in our appellate tri- 
bunals, the argument of an appeal, 
whether by voice or pen, is hedged 
about today by strict limitations of 
time and an increasing effort to pro- 
voke an economy of space... . 

The appellate court which I most 
frequently encountered in my early 
days at the Bar made no secret of the 
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fact that it regarded the time spent 
in hearing cases as a sheer waste; and 
the announcement “Submitted on 
briefs” always won an approving nod 
from the bench. 


He quoted Judge Dillon who as a 
judge felt reasonably assured of his 
judgment where he had heard counsel 
and a very diminished faith where the 
cause had not been orally argued, for 
says he, “Mistakes, errors, fallacies and 
flaws elude us in spite of ourselves 
unless the case is pounded and ham- 
mered at the Bar.” 

Charles Evans Hughes said: “The 
desirability of a full exposition by 
oral argument in the highest court is 
not to be gainsaid. It is a great saving 
of the time of the court in the examina- 
tion of extended records and briefs, 
to obtain the grasp of the case that is 
made possible by oral discussion and 
to be able more quickly to separate the 
wheat from the chaff.” 

The great advocate Davis put as his 
most important injunction concerning 
argument: 


State the facts. If I were disposed 
to violate the rule I have previously 
announced against emphasis by typog- 
raphy, I would certainly employ at 
this point the largest capital type. For 
it cannot be too often emphasized that 
in an appellate court the statement of 
the facts is not merely a part of the 
argument, it is more often than not 
the argument itself. A case well stated 
is a case far more than half-argued. 


In passing it might be noted Davis’ 
tenth and last commandment was: “Sit 
Down”. 

Seventeen years have gone by since 
the leader of the American Bar dis- 
cussed oral argument on appeal. The 
question as to its advisability still re- 
mains one of the foremost questions of 
the day in the lawyer’s busy life. 


The Value of Argument... 
Two Opposite Views 

Many judges have publicly pro- 
claimed they see little value in argu- 


ment. Since the record must be studied 
and the briefs carefully read, these 
jurists insist that argument is a waste 
of time, both to the court and to 
counsel. 

Just as many judges argue that 


argument is invaluable. They say 


argument serves to clarify and point 
up the issues. Furthermore, it gives 
the judges an opportunity to clear up 
any doubts or misunderstandings about 
the main issues of a case, before they 
have studied the record and retired to 
their deliberations and consultations. 

There is just as much lack of 
unanimity among lawyers about the 
value of argument. Some think it is 
time expended without fruitful result 
and time for which a client never pays. 
We observe, however, that these gentle- 
men are pessimistic about the value of 
argument, mainly on the days when 
they personally made the discovery 
that their own argument before an 
appellate court turned out to be a 
little less than completely persuasive. 

Most lawyers believe in the necessity 
for and irreplaceability of oral argu- 
ment. They contend that printed rec- 
ords and briefs are cold, inflexible, 
inanimate pleaders. A good lawyer 
adds much to a plea by his personal- 
ity, his persuasiveness and his ability 
to think on his feet and answer ques- 
tions propounded by the court. 

The true advocate, we know, believes 
in oral argument. Few lawyers worth 
their salt amount to anything in a 
courtroom unless they have the ability 
to be persuasive, ingratiating and in- 
formative on their feet. 

While one hundred years ago oral 
argument was the main and almost 
entire work of the lawyer, more and 
more of the professional services ren- 
dered by an attorney have become 
paper work over the years. 

Nevertheless, we submit there is no 
substitute for oral argument. We like 
to think it helps the court to under- 
stand the case more quickly and more 
accurately. We also feel it helps client’s 
cause to a right and favorable decision. 

We believe a client has not fully 
had his day in court unless his lawyer 
has pleaded orally and eloquently in 
his behalf. That applies to important 
motions, trials and appeals. 

Nothing, we repeat, can take the 
place of oral argument. In most cases 
the client is entitled to nothing less. 

Oral argument, however, sometimes 
depends upon the position in which 
counsel finds himself in the appellate 
courtroom. These situations boil down 
to: 
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(a) When you are the appellant and 
respondent desires to argue. 

(b) When you are the appellant and 
respondent submits, or is will- 
ing to submit, if you will sub- 
mit. 
When you are the respondent 
and appellant is willing to sub- 
mit, if you will submit. 

(d) When you are the respondent 
and appellant insists upon argu- 
ing. 


6699 


We submit, in situations “a” and 
“d”, you must argue almost as a matter 
of course. 

In situation “a”, you are the appel- 
lant. We express the opinion that it 
is an indirect, subtle confession of 
weakness if you do not argue. Indeed, 
you should be anxious for and desirous 
of argument. 

You have the laboring oar. The vast 
majority of cases are affirmed. Yours 
is the uphill task of persuading the 
court that the judgment below was in- 
correct. That judgment from which 
you are appealing arrives at the appel- 
late courthouse with the presumption 
attached to it that the court below was 
right and his ruling should remain un- 
disturbed. 

Knowing that handicap against the 
appellant, a counsellor who feels that 
he has a meritorious and worthy 
appeal should insist upon argument 
with all the fervent compulsion to 
argue at his command. You are there 
to right a wrong. You eagerly seek 
the opportunity of orally persuading 
the appellate court of the grievous 
error committed below. 

The lawyer is on the qui vive to 
Nothing 
interfere with his exercise of 


argue for the appellant. 
should 
that right. A man who does not seek 
oral argument for the appellant, is 
frequently one who believes not too 
strongly in the appellant’s cause. 

It cannot be denied that though 
decisions on appeal turn on many 
different factors, cases are frequently 
won on the argument. If that is true, 
you have no right to deprive your 
client of that opportunity, even if the 
chances are only one in ten that your 
argument may be the turning point in 
the case. 

The 


mendous. 


value of argument is tre- 
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In the hands of a skilful advocate, 
presents a question new to the court 

n a form designed of just the right 
-hape and pattern to intrigue the court. 
[:xperienced counsel know how to pre- 
sent the nub of a lawsuit in a thirty- 
ninute argument, to such good pur- 
pose that the court will be interested 
in the legal point involved. It will 
believe at the outset that the decision 
below was erroneous. 

It is impossible to accurately evaluate 
the effect of such a good beginning to 
the study of an appeal by judges. It 
may have impalpable weight in affect- 
ing the disposition with which they 
view the controversy. Whatever its 
value, a deft and gracious presentation 


by an experienced lawyer for appellant 


in oral argument should never be 
waived under any circumstances. 

Furthermore, the opportunity to 
answer questions is of inestimable 
benefit to a client’s cause. They indi- 
cate to a trained lawyer doubts in the 
mind of an individual judge or judges. 
He would never have had an oppor- 
tunity to clear up or answer those 
doubts, if the case had been submitted 
without argument. The chance to dis- 
pel such doubts when indicated on the 
argument of an appeal, is a privilege 
no lawyer should avoid or miss. 

Again, we cannot say just what per- 
centage of cases is decided on this 
basis. As long as it must be admitted 
that even a small percentage may turn 
upon the answers given to the court’s 
questions by a skilful and experienced 
advocate, then you have no right to 
deprive your client of that possible, if 
not probable, aid to understanding by 
the court. 


We have always stressed what we 
believe to be the most important part 
of appellate work, namely a finely 
presented statement of the facts of a 
lawsuit. It is not enough to present it 
well, in a cold, inanimate brief. It 
should be backed up by a warm, per- 
sonal, human argument of a good 
appellate lawyer. 

Nothing is more persuasive than the 
oral presentation of a factual situation, 
which leaves the court with the feeling 
that on these facts a litigant has been 
wronged or his meritorious cause er- 
roneously disposed of below. 


The Facts 
Decide Most Cases 


Much may be said of the value of 
the citation of precedents and the 
argument of legal formulae and prin- 
ciples. We reiterate that in our humble 
opinion most cases are decided on the 
facts. Once the court is persuaded who 
is right on the facts, we think the court 
has little difficulty in digging out the 
precedents necessary to legally support 
the conclusion at which the court has 
already arrived. 

So, we say again, the appellant must 
argue. First it shows confidence in 
his cause. Second it shows an intense 
desire to right a wrong decision com- 
mitted below. Third, it gives the ad- 
vocate a superior opportunity to pre- 
sent the factual situation in its best 
light as backed up by the record. 
Fourth, it permits the answering of 
questions and a chance to dispel doubts 
of which you never could have been 
aware, if you had submitted. 

All that we have said with reference 
to appellant’s counsel applies to re- 
spondent’s counsel, where the appellant 
insists upon argument. He should be 
met on the field of oral discussion. His 
adversary is equipped to point out that 
the court below was not in error, but 
appellant’s counsel was, in the points 
he tendered. 

Of course, there are occasions when 
respondent feels so certain there can 
be nothing but an affirmance that he 
feels tempted to submit, even if appel- 
lant insists upon argument. Quite fre- 
quently, respondent’s assurance in that 
regard is rewarded by an affirmance. 
We feel, however, respondent’s attor- 
ney should not run that risk when 
appellant argues. He should be ever 
ready to meet the argument as it is 
made, and perhaps to answer questions 
of the court in such a way as to com- 
pletely answer and demoralize appel- 
lant’s argument. That right of the 
client should not be cut off, no matter 
how sure respondent feels there will 
be an affirmance. 

So in two of the four possible situ- 
ations, we submit the waiver of oral 
argument on appeal is unthinkable. 
Now let us examine the remaining two 
possibilities. 


In situation “b”, you are the appel- 
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lant and respondent is willing to sub- 
mit. For the reasons given as to situ- 


“ 


ation “a”, you should still insist upon 
argument. Yours is still the laboring 
oar. The handicap of an appellant has 
not been lessened because respondent 
submits. Yours is still the task of per- 
suading the court that the judgment 
below, presumably right, was errone- 
ous. You should insist upon argument. 
All the reasons presented as to situ- 
a”, apply to situation “b”. 


“ 


ation 


Sometimes a harried and hurried 
court tries to persuade appellant to 
submit when it appears that respondent 
is submitting. Most presiding judges 
are not over-persuasive on this point. 
They realize an appellant’s absolute 
and valued right to oral argument. 
In any event, insist upon argument. 
Even if it is only for a few minutes, 
present the nub of your case orally. 


Respondent has to a certain extent 
subtly indicated his belief in affirmance 
by submitting. That is the least you 
owe the client, the least you owe your- 
self; and I think, the least you owe 
the court. As an appellant, you have 
a job of persuasion to do. You have 
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written a good brief. You do not know 
how much the personal touch and 
human element may add to that printed 
brief when you properly argue the 
case before the appellate court. 

In situation “c”, we for once believe 
in submission. If the appellant thinks 
so little of his appeal that he is willing 
to rely on his written brief, without 
argument, strategy dictates that you 
acquiesce. We are clear the appellant 
has forfeited a valuable right when he 
submitted. The best way in which you 
can take advantage of it is to join 
him in submitting for respondent. 

Just the same, we have observed 
many occasions where the appellant 
has submitted and the respondent has 
insisted upon argument. Nearly al- 
ways the respondent has failed to 
improve his cause by that insistence. 
Most courts unconsciously feel: “What 
are you worried about Mr. Respondent? 
Appellant submitted. That doesn’t hurt 
you. Now you insist upon arguing and 
taking up our time. You must feel there 
is some weakness about your case, if 
you are unwilling to rest content upon 
appellant’s submission.” 

Usually, the court hardly listens to 
respondent’s argument when appellant 
submits. Frequently the time accorded 
the respondent is considerably cur- 
tailed. Seldom does a court ask ques- 
tions in such a situation. Nearly al- 
ways respondent feels as though he 
were unconsciously being given the 
brush-off. 

No, we won’t reverse ourselves this 
time. We will stick to the proposition 
that only in situation “c” is counsel 
justified in waiving his right to argu- 
ment, 


There may be special occasions 
which justify a departure from the 
foregoing. But they are so exceptional 
as to hardly deserve mention. Some- 
times an appellant who availed himself 
of the right to file a reply brief, makes 
statements which are erroneous. Re- 
spondent feels if he did not call the 
court’s attention thereto, his client 
might be prejudiced. It would be per- 
fectly proper to say on such an occa- 
sion: “Respondent ordinarily would 
submit where appellant submitted. Be- 
cause of misstatements in appellant’s 
reply brief which remain unanswered, 
because I have no right to reply to his 
reply brief, I feel it my duty to point 
out these misstatements.” 

If you do just that, and do not 
fully argue the case, but merely reply 
to the misstatements, you are thor- 
oughly justified. Moreover, such an 
approach will frequently prompt a 
statement from the Bench granting you 
the right to file a written answer to the 
alleged erroneous misstatements. In 
that event, do not trouble the court 
with argument. 

Even this apparent exception is not 
as important as it seems. Experience 
has shown that a great deal of the 
lawyer’s worry is concerned with 
things that never happen. An astute 
court, knowing respondent has had no 
right to answer the reply brief, does 
not attach as much importance to the 
alleged erroneous misstatements as re- 
spondent does. In other words, such 
statements are carefully examined. The 
court is well aware that on those points 
the respondent has not had the right 
to answer. Therefore, such statements 
are frequently discounted by a judge 


who has read the record and sees the 
distortions in a reply brief. 

Another presented 
when your opponent is a man of great 
reputation and you are not well known 
to the appellate court. You have a feel- 


exception is 


ing you want to argue in any event, 
to the end that the court would at least 
feel the impact of your personality in 
the particular case and will perhaps 
remember you on the next occasion. 
You insist upon argument, even where 
you would not otherwise. 


This again is in the nature of an 
exception more apparent than real. Do 
not worry about how big the reputation 
of your opponent is or how unknown 
you are. Courts do not decide cases 
on such imponderables. 


They are also well aware that big 
names are often retained in hopeless 
cases and as a last-ditch measure to 
stave off an inevitable judgment. 

Courts do not decide matters on how 
well they know your opponent or how 
little they know you. They have a way 
of getting down to the facts and the 
legal applicable _ thereto. 
They do not have much trouble in 


principles 


brushing aside the charlotte russe of a 
big name or imposing counsel. 

The one thing that becomes more 
and more a conviction of the increas- 
ingly experienced lawyer is the fact 
that judges decide cases on the facts 
and the law and not on the personali- 
ties of the counsel involved. It is much 
better to submit in the instant case. 
Let the court meet you for the first 
time in another case, where argument 
is essential and indispensable rather 
than wasteful and useless. 


A man’s rights are to be determined by the court, and 
not by his attorney or counsel. It is for want of remember- 
ing this that foolish people object to lawyers that they will 
advocate a case against their own opinion. A client is 
entitled to say to his counsel “I want your advocacy and 
not your judgment. I prefer the judgment of the court. 
—Baron Bramwell in Johnson v. Emerson and Sparrow, 
XXV Law Times Reports, N.S. 337 at 350 (Court of 
Exchequer, November 4, 1871). 
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The Judicial Conference: 


A New “Child” Comes of Age 


by Roger J. Kiley © Judge of the Appellate Court of Illinois 


Although it is only four years of age, the Illinois Judicial Conference 
is well on its way to becoming an established institution in that state. The 


work of the fourth conference, recently concluded, convinced any remain- 


ing “doubting Thomases” that the organization is of real value in improv- 
ing the administration of justice in the Prairie State. 





The “child now has a mind of its own 
and is ready to express itself”, said 
Judge Bernard J. Decker, of Weuke- 
gan, in describing the Judicial Con- 
ference of Illinois at its 1957 meeting. 
And the report of his committee urged 
the Supreme Court to “formally recog- 
nize” the Conference, which it had 
brought into existence several years 
before. The result was Supreme Court 
Rule 56-1, adopted in November, 1957 
—There shall be a Judicial Confer- 


ence....” 


At 10:00 a.m., on July 12, 1958, 
Judge Arthur J. Murphy of the Appel- 
late Court of Illinois rapped his gavel 
and the Judicial Conference of Illinois 
was under way as an Illinois institu- 
tion, a “member of the family of the 
Supreme Court”. The “child” had come 
of age. 


The Conference was held in Lincoln 
Hall of Northwestern University Law 
School, where the judges had met in 
previous years. The first order of 
business, after greetings by Supreme 
Court Chief Justice Charles H. Davis, 
was a brief welcome by Dean John 
Ritchie III to the more than one hun- 
dred Illinois judges in attendance. 


Though the Conference has come of 
age, it is quite immature. Its begin- 
ning was more of an annual meeting 
of Illinois Circuit, Superior and Appel- 
late court judges than a judicial con- 
ference in any real sense. The Supreme 
Court conceived the idea of the meet- 
ings and wisely left their development 
to the ingenuity of the member judges 
while keeping a watchful eye on the 
progress. The agenda were ad hoc pro- 
grams prepared by a relatively few 
ardent judges with a vision of what has 
now been realized. Attendance from 
the outset was excellent although the 
meetings and the 
judges attended at their own expense. 
There was no permanent organization 


were voluntary 


and the committees were temporary. 


The meetings grew in stature as the 
judges responsible for them grew in 
wisdom each year as a result of the 
previous year’s experience. The first 
meeting was held in 1954 and con- 
sisted largely of a one-day program 
with an address by a Supreme Court 
judge and a series of talks by lawyers 
on various subjects bearing on the 
administration of law. The 1955 Con- 
ference was a one-day meeting with a 


in Illinois 


similar program. In 1956 the meeting 
was also for one day and for the first 
time there were reports of committees 
of judges, with no talks by attorneys. 
The very important action at this Con- 
ference, however, was the appointment 
of the committee headed by Judge 
Decker to make studies with respect 
to the future program of the Confer- 
ence. 

The Decker committee report at the 
1957 Conference reminded the judges 
that the annual Conference was brought 
into being as a “child” by the Supreme 
Court in 1953; that the “child” was in 
1957 celebrating its fourth birthday 
and had developed “vocal ability, per- 
ception and size”; and that its behavior 
had been “decorous, befitting a child 
of such dignified parentage”. The re- 
port stated that “dignity and continu- 
ity” would be added to the Conference 
by adoption of the Supreme Court rule. 
It suggested that membership be lim- 
ited to Supreme, Appellate, Circuit and 
Superior Court judges. It recom- 
mended as a means of giving per- 
manency the appointment by the 
Supreme Court of an executive com- 
mittee of twelve judges, six from Cook 
County and six from downstate, with 
power to recommend to the Supreme 
Court the appointment of such per- 
manent and temporary committees as 
were deemed necessary, and with the 
duty to submit to the Supreme Court 
at least sixty days before the annual 
meeting agenda and such recommen- 
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dations as it thought would be good 
for the Conference itself. Finally, it 
recommended that the Supreme Court 
appoint a permanent secretary for the 
Conference. These recommendations 
form the substance of the Supreme 
Court rule formally establishing the 
Judicial Conference of Illinois. 


The function of the Judicial Confer- 
ence of Illinois is expressed in the 
rule “to consider the business and 
problems pertaining to the adminis- 
tration of justice in this state, and to 
make recommendations for its improve- 
ment”. Within this broad direction the 
Conference decides what business and 
what problems it will consider and to 
whom it will make recommendations. 
It has no specific power from a statute 
nor has it the limitation of specific 
statutory directions. Thus it may origi- 
nate studies or have matters referred 
to it by the Supreme Court for study. 
In all likelihood the Conference will 
for the time being follow the pattern 
of the 1956 and 1957 meetings of 
Illinois judges, which were impressive. 
At those meetings resolutions were 
passed in support of proposals to 
amend the Civil Practice Act and urg- 
ing new Supreme Court rules. There 
were also agenda items designed to 
aid the judges at trials, as for instance, 
a mock proceeding at which an ap- 
plication was made by virtue of a then 
new Supreme Court decision for an 
order compelling a plaintiff to submit 
to a physical examination. Interesting 
programs are assured by the 195% 
precedent and by the promise of new 
ideas which should result from the 
provision in Supreme Court Rule 56-1 
which staggers the terms of the mem- 
Conference 


bers of the Executive 


Committee. 

The Supreme Court acted quickly to 
put Rule 56-1 into effect. On Novem- 
ber 14, the same day that it adopted 
the Rule, it entered an implementing 
order. In the order it appointed the 
Executive Committee with Judge Mur- 
phy as chairman. Later, upon recom- 
mendation of the Executive Committee, 
Professor Harry Reese of Northwest- 
ern University Law School was ap- 
pointed permanent Conference Secre- 
tary, charged under the rule with keep- 
ing the records and proceedings of the 
Conference and minutes of the meet- 


ings of the Executive Committee. The 
Executive Committee selected judges 
for standing committees after choosing 
the subjects worthy of continuing 


study. 


The 1958 Agenda... 
Seven Problems 

The original Executive Committee 
worked throughout the 1957-58 court 
year preparing its agenda for the 
1958 The agenda called 
for reports on Statewide Court and 


meeting. 


Jury Room Facilities, Proposed Canons 
of Judicial Ethics, Progress of the 
Joint Committee of the Illinois State 
and Chicago Bar Associations for Draft- 
ing of a New Criminal Code, Statewide 
Uniform Circuit Court Rules, Limita- 
of the Voir Dire 
Progress of the Chicago Bar Associ- 


tion Examination, 
ation Committee on Congested Court 
Calendars, and Progress of the Illinois 
Supreme Court Committee on Jury 
Instructions. There was also on the 


agenda a debate upon the proposed 
amendment to the Judicial Article of 
the Constitution of Illinois, adoption 


of which is the subject matter of a 
referendum at the November, 1958, 
general election. 


This debate, moderated by Chief 
Justice Davis, was one of the Confer- 
ence highlights. It had a dramatic 
touch because of the presence of the 
full membership of the Supreme Court 
and the effect the amendment would 
have on the membership. At the pres- 
ent time the Supreme Court is made 
up of seven members, one elected from 
each of the seven Supreme Court 
districts. Under the proposed amend- 
ment there would be but three Supreme 
Court three 
the First District em- 


bracing only Cook County (Chicago) 


districts, with judges 


elected from 


and two elected from each of the two 
The reduction 
of the number of districts would elimi- 


“downstate” districts. 
nate two of the incumbent downstate 
judges. Moreover, since, at the present 
time, the Seventh District embraces 
Cook, Lake, Will, Kankakee and Du- 
Page Counties, and no judge on the 
court at present is a resident of Cook 
County and, since under the amend- 
ment the judge representing a district 
must reside in that district, the con- 
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sequence is that should the amendment 
be adopted, a present incumbent, to 
qualify as a candidate from the new 
First District would have to move into 


Cook County. 


The affirmative in the debate was 
borne by Professor William M. Trum- 
bull of the Northwestern University 
Law School and Attorney Wallace M. 
Mulliken, of Champaign, Illinois. The 
negative was presented by Professor 
Rubin J. Cohn of the University of 
Law School Floyd E. 
Thompson, Chicago lawyer and former 


Illinois and 
Supreme Court Justice. The principal 
issue was whether or not the Amend- 
ment should be accepted as a com- 
promise giving some but not all the 
reforms which the Joint Committees 
of the Illinois State and Chicago Bar 
Associations proposed. No vote was 
taken on the debate, and the Confer- 
ence moved on to consider the report 
of Judge James Bryant’s Committee on 
the Proposed Canons of Judicial Ethics. 


A small bomb was exploded in the 
report of the committee, discussion of 
which was led by Supreme Court Jus- 
tice Walter V. Schaefer. A judge should 
not, while holding judicial office, be an 
active candidate at a primary or gen- 
eral election for a non-judicial office. 
If he decides to do so, he should resign 
the judicial office. The discussion was 
spirited, and some members pointed 
with pride to the great political timber 
in the judiciary, while others reminded 
the judges of a prominent Illinois 
Supreme Court Judge of a generation 
ago who had resigned from office to 
campaign for Governor. This commit- 
tee’s recommendation concluded: “It 
does not seem appropriate that Illinois 
should take a step toward a less exact- 
ing standard than the general trend.” 


For the Canon on the Improper 
Publicizing of Court Proceedings, the 
committee recommended the substance 
of the American Bar Association Canon 
which forbids taking photographs, 
broadcasting or televising in the court- 
room during sessions or during recesses 
between sessions. The various argu- 
ments against the Canon and in favor 
of the new silent mechanical cameras 
and other devices used by these media 
had been considered by the committee. 
The however, that 


conclusion was, 
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Uniform Rules... 
1 Difficult Task 
Justice George W. Bristow of the 
Supreme Court was moderator of the 
report of Judge John T. Dempsey’s 
Uniform 
Rules. This committee has the difficult 


Committee on Statewide 
task of achieving uniformity in rules 
from a diversity of county needs. 
There are some rules which seem per- 
fectly suited to Cook County and other 
rather densely populated counties but 
which seem unrealistic when considered 
in the circumstances of counties with 
scattered or thin populations. There 
are, however, common elements in all 
the counties that can support uniform 
rules, and the acceptance of these and 
continued search for more of these is 
the work of the committee. The down- 
state judges stated they are not yet 
ready for state-wide uniform rules, but 
agreed that each county should study 
its peculiar problems and test out the 
feasibility of uniformity. This commit- 
tee was ordered to continue its labor 
and to broaden its committee member- 
ship so as to have a wider representa- 
tion from the entire state. 

The embarrassing shadow of the 
growing backlog of jury cases in the 
trial courts was cast lightly over the 
Conference. The first reference to this 
problem, which confronts every thickly 
populated city and county in the coun- 
try, was in a progress report made by 
Justice Schaefer, who is Chairman of 
the Chicago Bar Association’s Commit- 
tee on Congested Court Calendars. The 
report reflected deep discouragement at 
lack of substantial results so far, but 
also disclosed a determination to try 
every and any means which might con- 
tribute to a solution. At the present 
time the masters in chancery of both 
the Circuit and Superior Courts of 
Cook County are conducting pretrial 
conferences on a voluntary and experi- 
mental basis. 

Supreme Court Justice Joseph E. 
Daily was moderator of the discussion 
of the report of the Committee on Voir 


Dire Examination. Here again the 
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backlog of pending cases was referred 
to. Judge Alan E. Ashcraft reported 
for the committee that the voir dire 
examination as practiced at present was 
responsible for much of the delay in 
disposition of jury cases, with the con- 
sequent increase in the number of cases 
pending. The evils which the commit- 
tee reported were the tedious and 
repetitive examination of prospective 
jurors by lawyers, the long rhetorical 
questions designed to enhance the 
appeal of the lawyers rather than to 
gain information, and the tiresome 


brainwashing of the jurors by out- 


lining the legal theories and _philos- 


ophies of the attorneys. The California 
experience in the handling of this 
difficult problem by increasing the 
judge’s participation and decreasing 
the part of the attorneys in voir dire 
questioning had great effect on the 
committee’s report. The California 
method, according to the report, has 
cut the voir dire time in half. 

The report recommended that each 
lawyer in advance of voir dire be given 
a jury list containing all necessary 
personal factual information and that 
the control of questioning of jurors be 
tightened by the trial judge to return 
voir dire to its valid purpose. It urged 
the Supreme Court to consider promul- 
gation of rules to govern the voir dire 
examination and that the Conference 
Executive Committee appoint a com- 
mittee to assist the court, if the court 
so desires. 

Another report which caught the 
close attention of the judges was the 
report of the Committee on Jury In- 
structions, the bane of judicial exist- 
ence. Instructions plague the trial 
judge who has little time to examine 
closely the sheaf usually offered by 
each party seeking the advantage of a 
statement of law favorable to his cause. 
The Appellate Courts have the time to 
examine the instructions carefully, but 
are troubled in determining whether 
a reversal should be ordered when 
erroneous instructions are given in a 
case where substantial justice is at- 
tained by the verdict and have diffi- 
culty, too, in finding certain guides in 
decisions of authority for making the 
determination that error has or has not 
been committed. 

The Conference in 1956 asked the 


Supreme Court to grapple with this 
problem, and the result was an order 
of the Supreme Court appointing a 
“Committee from the Bench, the Bar 
and the Law Schools of this State to 
study ... particularly, the problem of 
jury instructions. ...” There were then 
appointed three law professors, five 
judges and nine trial lawyers repre- 
sentative of the plaintiff and defendant 
sides. Four fundamentals are govern- 
ing the committee in writing its draft: 
An instruction must be (1) conversa- 
tional; (2) understandable; (3) un- 
slanted; and (4) accurate. The Com- 
mittee will attempt by instructions to 
“bring the Court and Jury together for 
a heart-to-heart talk about the law 
involved”. Once the Committee has 
created its draft of proposed instruc- 
tions, it will recommend to the Supreme 
Court “procedures which that court 
may implement by rules resulting in 
the Illinois System of Instructing 
Juries”. 

To heighten the interest of the 
Committee progress report, it was 
presented by a very distinguished 
panel presided over by Supreme Court 
Justice Ray I. Klingbiel. The members 
of the panel were Gerald Snyder, of 
Waukegan, Chairman, Professor Ed- 
ward W. Cleary, of the University of 
Illinois Law School, Appellate and 
Circuit Judge A. J. Scheineman, Peter 
Fitzpatrick, of Chicago, and Carl Mil- 
ler, of Decatur. The attorneys argued 
the fairness and the unfairness of 
instructions given and refused by trial 
courts and were critical of courts of 
review with respect to the diversity of 
opinion upon the questions of error 
in the giving and refusal to give in- 
structions by trial judges. Judge 
Scheineman added judicial flavor. No 
action was needed on the progress 
report, and the committee will con- 
tinue its work and report again next 
year on this very important subject of 
instructing the jury. 


Court Facilities ... 
Outmoded Buildings 

And speaking of the jury: “The jury 
room is a loft above the courtroom 
and is occupied principally by 
pigeons”, said an Illinois prosecutor 
to the Committee on Statewide Court 
and Jury Room Facilities in a letter 
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describing the courtroom facilities in 
his county. The letter said further, 
“Our Circuit courtroom is air-condi- 
tioned by the breezes wafting over the 
Mississippi River....The courtroom 
was designed by the same architect 
who blighted the other mid-western 
counties. He was a firm believer in 
the fifty-foot ceiling, apparently on 
the theory that justice needed the over- 
head space in which to soar, or that 
the judge needed room to be up in 
the air over his decisions. ... You will 
recall at one time we had two busts 
sitting on top of the partition in back 
of the bench, one on each side of the 
judge. One of these fell in a heavy 
wind and the remaining bust was 
placed on the partition directly over 
the bench, which increases the hazards 
of judging....The Judge’s chambers 
are relatively plush. He has a desk, 
a carpet on the floor, and a Sears 
Roebuck daybed....The small agita- 
tion for a modern courtroom makes 
little progress, for the supervisors be- 
lieve that what was good enough for 
Abraham Lincoln must be good enough 
for us.” The discussion of the report, 
presented by Judge Thaddeus Adesko 
and moderated by Justice Harry E. 
Hershey of the Supreme Court, should 
have Cook County 
judges that their: courtroom facility 
problems, although urgent, were not 
nearly so acute as those of the down- 
state judges. The Conference adopted 


convinced the 


a resolution asking the Supreme Court 
to appoint a committee to investigate 
further, with an eye to reporting to 
the next legislature asking for its help 
in providing adequate court and jury 
room facilities. 


Judge Murphy, as Chairman of the 
Executive Committee, adjourned the 
Conference and there remained only 
the making of his formal report to the 
Supreme Court of the Conference pro- 
ceedings together with the Executive 
Committee’s recommendation for ap- 
pointment to the committees ordered 
by the Conference to continue studies. 


Professor Reese, Conference Secretary, 


will have the record of the proceed- 
ings prepared in a bound volume which 
will be kept as a permanent record of 
the 1958 Judicial 
Illinois. 


Conference of 


The Executive Committee, with the 
co-operation and advice of the Supreme 
Court, has achieved a mode of opera- 
tion which has made the Conference 
a truly judges’ conference. This has 
been done by creating committees of 
judges to work out specific problems 
and to write and submit reports in 
advance of as well as to give oral 
reports at the Conference. At the 1958 
sessions twenty judges were repre- 
sented on committees making reports, 
and had worked 
through the year on the Executive 
Committee. The effect of this is not 
only to make the judges realize that 
this is their affair, but it has given 


fourteen judges 


them the burden of making their affair 
succeed. There is also the difference 
that is made when judges talk to 
judges about reforming and improving 
court work. This is not the same as 
when attorneys talk to judges. In addi- 
tion to the technical and practical help 
from these discussions, there are the 
benefits which accrue to the judges of 
the various circuits in becoming ac- 
quainted with each other’s problems, 
the Appellate Court judges learning 
the problems of the trial judges, and 
the Supreme Court keeping alert to 
the needs of both the trial and Appel- 
late Courts. There is also excellent co- 
operation between the Bench and the 
Bar on the Conference. The attorneys 
know it is a working conference of 
judges and they are glad to play what- 
ever part they are invited to play. 


The sine qua non of the Conference 
is the attitude of the Supreme Court. 
Without the interest of that Court the 
Conference would not have had its 
birth and without the shepherding of 
the justices it would have withered 
and died. Their attendance has made 
the other judges recognize that the 
idea is important and has given the 
Conference dignity. There is also the 
practical aspect. The presence of the 
entire Supreme Court has a good effect 
on attendance. This is seen in the pres- 
ence of 112 judges out of a possible 
125 at the 1958 Conference. 


than all this, however, the participation 


More 


of all the Justices of the Supreme 
Court in the program as chairmen of 
committees, as moderators of discus- 


sion, and in presiding over panels, has 
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had a most salutary effect in keeping 
the program well-knit and the develop- 
ment relevant. It has also assured the 


committees of an ample audience 
throughout both days. 
The of the 


Conference did a notable job as hosts 


Executive Committee 
to the judges who are not residents of 
Chicago. Accommodations at the Lake 
Shore Club, close by the Northwestern 
School, most 
agreeable. The Cook County Judicial 
Advisory Council was host at breakfast 
and lunch each day at Abbott Hall of 
the University. 


University Law were 


President Barnabas 
Sears of the Illinois State Bar Associ- 
ation and President E. Douglas 
Schwantes of The Chicago Bar Asso- 
ciation were presented by Supreme 
Court Justice Byron D. House, and 
they spoke briefly at a luncheon, com- 
mending the Conference idea and its 
work. A social hour under the aus- 
pices of The Chicago Bar Association 
entertained the judges and their wives 
the first night of the Conference. This 
cocktail party was a wholesome gesture 
of friendship by the Bar to the Bench 
and a relief from the seriousness of 
the two-day agenda. The social fune- 
tions had the effect of creating an 
atmosphere of friendliness and relaxa- 
tion conducive to good will in learning 
and discussion. 

The Conference has lived one year 
of its adult life but has by no means 
reached its maturity. There has been 
a transition from the annual meeting 
of judges to the formal Judicial Con- 
ference but there is more to come. If 
the amendment to the Judicial Article 
of the Illinois Constitution is adopted 
in the November election, the Judicial 
Conference becomes a_ constitutional 
body under amendment Section 17. 
This section provides that the Supreme 
Court shall establish by rule and con- 
vene an annual Judicial Conference 
“to consider the business of the several 
courts and to suggest improvements 
in the administration of justice” and 
report “thereon” in writing to the 
General Assembly. The consideration 
of the business of the courts would 
appear to add a new and different 
Conference function. If the amend- 
ment does not pass, the Supreme Court 
may by amendment of its rule or, at 


(Continued on page 841) 
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Progress in Mental Health Law: 


Colorado Inaugurates New Procedures 


by William Hedges Robinson, Jr. * of the Colorado Bar (Denver) 


In 1957, the Colorado General Assembly passed two statutes which 
appear to mark a revolution in the state’s mental health laws. In a long- 


neglected field, where much reform is necessary, the Colorado statutes, Mr. 


Robinson writes, may not be perfect but they are a turning point that may 


well serve as a guide for other states. 





The Colorado state legislature, in 
February, 1957, adopted two acts deal- 
ing with the mentally ill, which have 
been declared by Dr. Douglas M. Kelly 
to be one of the great legislative ad- 
vances in the field. Dr. Kelly, who is 
a noted author and psychiatrist and a 
professor of criminology at the Uni- 
versity of California, made a study of 
the bills before they were introduced 
in the Colorado legislature. 

Inasmuch as this legislation is per- 
haps the most comprehensive and re- 
cent of any in the field of mental 
health, a review of the methods by 
which passage of these acts was brought 
about and some of the highlights of 
these statutes should be of value and 
encouragement to others working in 
this field. In addition, the American 
Bar Foundation has requested “re- 
sponse and comments” to its project 
on the rights of the mentally ill. In this 
sense, the Colorado statutes present a 
“comment” in the form of a successful 
laboratory experiment which has pro- 
duced a worthwhile contribution to 
mental health legislation. 

The Colorado Mental Health Act and 
the Estates Procedures Act are the re- 
sult of four years of concentrated study 


and bill-drafting by a committee com- 
posed of representatives from various 
medical societies, courts, district and 
county attorneys’ associations, social 
services agencies, hospitals, state agen- 
cies, schools and the state legislature, 
working under the auspices of The Col- 
orado Bar Association. The commit- 
tee was known as the Joint Committee 
on Mental Health. Each of these groups, 
at the initial stage of the work, was 
invited to join with The Colorado Bar 
Association in drafting much needed 
legislation concerning mental illness, 
and all sent representatives. The early 
phases of the work were handled by 
sub-committees which researched par- 
ticular portions of the entire field and 
made written reports and recommenda- 
tions to the entire committee. These re- 
ports were analyzed and discussed by 
the committee. Regular minutes of each 
meeting were kept and copies were dis- 
tributed to all committee members. Ap- 
proximately eighteen months after its 
first meeting, the committee narrowed 
its objectives to three general fields of 
endeavor, namely, civil commitment, 
release, restoration and allied problems, 
financial responsibility and estate pro- 
cedures. 


Thereupon, the committee again di- 
vided itself into drafting committees. 
Various sections of the proposed acts 
were drafted by the sub-committees, 
discussed before the whole committee 
and finally tentatively approved. After 
the mental health act was thus drafted, 
the entire work was turned over to a 
small group which had technical knowl- 
edge of legislative procedures. This 
group placed the sections in proper 
order, numbered them, made uniform 
the terminology within the bill, and 
entitled it. This draft was then sub- 
mitted to the whole committee, which 
again discussed and studied the entire 
proposed act and made revisions. 

At this stage, a so-called “tentative” 
bill was mimeographed and distributed 
to all agencies and authorities which 
dealt with the problems involved, as 
well as to the various societies and as- 
sociations which were represented upon 
the committee. These groups studied 
the bill and made recommendations 
which were studied by the entire com- 
mittee. Those accepted were sent to 
the drafting committee, which again 
prepared a tentative bill. Three such 
bills were prepared before a final draft 
was proposed for adoption. 

This draft was then submitted to the 
legislative committee of The Colorado 
Bar Association for its assistance on 
technical matters and for consideration 
as to any political dangers which might 
harm the passage of the bill. The Bar 
committee made several suggestions 
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William Hedges Robinson, Jr., is 
a native of Denver. Admitted to the 
Colorado Bar in 1931, he has had an 
extensive career as practicing lawyer 
and teacher, serving as Dean of the 
Westminster College of Law in 
1955-1957. He was Secretary of the 
Colorado Bar Association from 
1936 to 1948, and its President in 
1949. He is the author of various 
law review articles and was Chair- 
man of the Joint 
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Committee on 





which were referred to the Joint Com- 
mittee on mental health, and there ap- 
proved. 

Finally, the bills were then taken be- 
fore selected members of the legisla- 
ture by the Colorado Bar Legislative 
Committee, in order to acquaint the 
legislators with their provisions and the 
necessity for the legislation. They were 
introduced in the 
Thereafter, 


then legislature. 
of the various 


groups interested in the measures went 


members 


to the different legislators, explained 
the bills and answered questions. With 
relatively few amendments, the mental 
health act and the estates procedures 
act were then unanimously passed. The 
Financial Responsibility Act was killed 
in the legislature. Since this bill would 
propose some very basic changes in 
public policy, the Joint Committee did 
not believe this act would be passed, 
but introduced it to call attention to 
the problems and to the eventual neces- 
sity for corrective legislation. 

The passage of these two acts illus- 
trate the results which can be accom- 
plished by co-operation between the 


bar associations and medical societies. 
Without attempting by one iota to de- 
tract from the valued assistance the 
other groups played in the work of the 
Joint Committee, nevertheless, the di- 
rection and success of the task can 
largely be attributed to the teamwork 
of these two associations. At first these 
two groups had entirely different ap- 
proaches to the problem—one purely 
legalistic, dealing with the rights and 
liberty of the individual; the other 
purely medical, dealing with the prob- 
lems of safeguarding and healing ill 
persons. In not too many sessions, the 
problems of the two groups were stat- 
ed, understood and accepted by the 
entire committee. Thereafter, all efforts 
were made to resolve the problems on 
the basis of a result which will be best 
for the patient. 

There are some features in the Men- 
tal Health Procedures Act which are 
perhaps not the best which could be 
drafted, as, for example, the right to 
a trial by jury in the event of an 
appeal from the medical commission. 
This feature, however, has been so 
qualified and limited that its use will 
perhaps be rare. These unhappy fea- 
tures are the result of constitutional 
limitation or political compromise. On 
the whole, the act is a great advance, in 
our opinion, in this field. 


Mental Illness .. . 
A Health Problem 

Some of its more pertinent provi- 
sions, which will be briefly outlined, 
demonstrate the approach to the prob- 
lems which serious mental illness caus- 
es. The approach has been to treat 
mental illness as a health problem while 
safeguarding the legal rights of the 
individual. The act adopts a simple, 
yet expressive, terminology and elimi- 
nates terms like “insanity”, “lunatic”, 
“idiots”, “feeble minded”. The 
complicated classification of mental ill- 


and 


ness suggested by some medical socie- 
ties was not adopted, being too difficult 
to understand and to administer. Per- 
sons suffering from mental illness are 
classified as “mentally ill” or “men- 
tally deficient” persons. All terms hav- 
ing criminal connotations, like “ar- 
rest”, “parole”, “probation”, “charge”, 
are eliminated, All legal actions are 
entitled “In the Interest of John Doe”, 
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and each person is called a “respond. 
ent” in all proceedings. 


Several procedures are contained in 
the Colorado Mental Health Act which, 
we believe, are not found as a group 


in any other legislation. Like most acts 
in other states, the Colorado statute 
makes provision for short-term con- 
finement for diagnosis and evaluation 
and long-term commitment for treat- 
ment, care and custodianship. But the 
Colorado act advances into other areas 
which are not usually found in present 
mental health codes. The first is the 
provision for voluntary hospitalization, 
which permits any person over the age 
of eighteen years, or under eighteen 
years by approval of parent or guar- 
dian, to request hospitalization. He 
may be released after admission upon 
his own request, or if he is under eight- 
een years of age, at the desire of the 
responsible person who requested ad- 
However, if a release is so 
requested and the hospital feels that 
the release of the patient would be un- 


mittance. 


safe for himself and dangerous to oth- 
ers, the administrative officer or attend- 
ing physician then files a written opin- 
ion in the local court, so stating. The 
court, within three days thereafter, 
either releases the patient, or on its 
own motion orders proceedings for in- 
voluntary commitment. 

Secondly, the Colorado act provides 
that a peace officer may take a person 
into protective custody if the officer, in 
good faith, believes the person who is 
mentally ill or deficient is apt to injure 
himself or others. The peace officer 
then files a statement in the local court, 
setting forth the reasons for his action. 
Within twenty-four hours thereafter, 
the court must discharge the patient, 
order him confined for observation, or 
initiate on its own motion involuntary 
commitment procedures. 

The third procedure places the ex- 
amination and evaluation in the hands 
of a medical commission, which is com- 
posed of two doctors appointed by the 
court. The commission, which may sit 
any place in the state, has access to all 
records, and the right of subpoena. 
The commission, after hearing and ex- 
amining the evidence, reports its med- 
ical findings. While the findings of the 
commission may be reviewed by a 
court or by a jury, if requested, the 
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findings of the commission are admiss- 
ble as evidence, and can be overcome 
nly by a preponderance of other evi- 
dence. In the event that the trial is to 
, jury, the court may set aside any 
finding as contrary either to the law 
or the evidence. 

The mandatory appointment of a 
guardian ad litem, who must be an at- 
torney, is the fourth major feature of 
this statute. The guardian must be 
present and represent the respondent at 
all hearings, and must file a specified 
written report at the conclusion of the 
hearings. In this connection, a re- 
spondent may also have an attorney if 
he so desires. 

Another feature of the act is the fact 
that the court file is complete’on each 
respondent. All activity of the court or 


commission or the guardian eventually 


is contained in written form in the 
court file. Where commitment occurs 
the hospital receives copies of the re- 
port of the commission and of the 
guardian. 

Procedures for release from custody, 
either partial or complete, and for ju- 
dicial restoration to reason of any com- 
mitted respondent, are also details of 
the Colorado statute which are worthy 
of comment. The hospital may file a 
verified statement that the respondent 
is not mentally ill, and, in this case, the 
court may on its own motion enter an 
order of competency or release. Con- 
ditional releases, however, may be is- 
sued by state or federal institutions. 
The effect of these releases is somewhat 
in the nature of an out-patient pro- 
cedure. Finally, there may be a formal 
adjudication of competency by the 
court. 

The central provisions of most acts 
for short-term commitment for study 


The Judicial Conference 
(Continued from page 838) 

the court’s inspiration, the Conference 
itself will probably take steps to ex- 
pand the Conference function. It is 
probable, too, whether the amendment 
passes or not, that the legislature will 
take notice of the worth of the Con- 
ference and provide funds for its more 
efficient and effective operation. There 
will be growing pains, too. If the 


and long-term commitments for treat- 
ment and custody, which are not dis- 
cussed here, have been generally 
accepted in Colorado and with correc- 
tions and additions were worked into 
this legislation. Thus, the experiences 
of the past have been worked into the 
modern approaches to the problem. 
Commitment and adjudication proce- 
dures have been separated, however, 
and “adjudication” no longer means 
“commitment”. 


Finally, the act clearly spells out the 
rights of the respondent at all stages 
of the proceedings and even after com- 
mitment. It also provides that all civil 
rights are restored to the respondent 
upon being adjudicated mentally com- 
petent. 

These are some of the salient high- 
lights of the mental health act which, 
since July, 1957, seems to be operating 


very satisfactorily. 


Estates of Respondents .. . 
A Distinct Procedure 

For the first time in Colorado the 
estates bill provides a definite and dis- 
tinct procedure for handling the estates 
of adjudicated persons, and removes it 
from those procedures relating to es- 
tates of deceased persons, where it 
previously was hopelessly intermingled. 
The new statute specifically provides 
for allowances to be made from the 
estate for the medical care and treat- 
ment of the respondent, and for the 
care of the spouse and children. The 
major feature of this act, however, is 
the provision for voluntary estates. 
When an aged person or mentally ill 
person desires, he may file a petition, 
accompanied by a written statement of 
a physician that the petitioner is unable 


amendment is adopted, the County, 
Probate, City and Municipal Courts 
will merge into the integrated circuit 
court system, and the judges of those 
courts will be Associate Circuit Court 
judges. What will be done about mem- 
bership for them? If the amendment is 
not adopted, how long can the Con- 
ference exclude judges of these other 
courts from membership without caus- 
ing deep judicial resentment? If the 
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to care for his estate. The court may 
appoint a trustee who then supervises 
the estate. The appointment may be 
cancelled upon the request of the peti- 
tioner, if he has not been adjudged 
incompetent prior thereto. This trustee 
has the same duties and powers as have 
most conservators. 

The voluntary estate procedure has 
been found to be very beneficial in 
problems arising out of situations where 
senile or alcoholic persons have prop- 
erty. It removes from their mind any 
connotations which may be attached to 
an adjudication of incompetency, and 
permits a judicial body to supervise the 
management of the assets for the ben- 
efit of the petitioner and his family. 


This outline of the legislation touches 
only the chief features of the new acts, 
but it does point up some of the pro- 
visions which are worthy of study else- 
where. It is not presumed that these 
changes are fully adequate nor compre- 
hensive in this field. No attempt, for 
example, was made to handle problems 
involving the criminally insane, diag- 
nostic and evaluation centers, out-pa- 
tient clinics and treatment and like 
matters. It does, however, provide a 
good base upon which to make sub- 
stantial additions in the future. 


Almost as much as the achievement 
made in these laws itself, is the achieve- 
ment of united action by the bar asso- 
ciations and medical societies which 
worked out some very difficult prob- 
lems from divergent points of view. 
The spirit engendered by this work was 
as valuable as the results obtained by 
the committee, and it points to the need 
and value of constructive teamwork be- 
tween professional groups on problems 
of common interest. 


membership is increased, will the Con- 
ference become so unwieldy that it will 
lose its distinctive characteristic of a 
working conference? These are the 
adult problems which accompany mat- 
uration and are not insoluble. 

In any event, the Judicial Confer- 
ence is firmly established in the State 
of Illinois and its future holds great 
promise for the administration of 
justice. 
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We enter the 82d year in the life of 
Bar 


highly auspicious circumstances. All 


the American Association under 
indications are that the great Los An- 
geles Annual Meeting will be the big- 
gest, and in many respects the most 
outstanding, in the history of the Asso- 
ciation. 

The dynamic leadership of President 
Charles S. Rhyne during the past year 
has brought the Association to an 
unprecedented peak of achievement. 
Among the many accomplishments of 
President Rhyne’s administration, the 
celebration of Law Day-U.S.A. on May 
1, 1958, stands out as a high point. 
Envisioned as a means of increasing 
public appreciation of the role of law 
in the lives of the citizens of the United 
States, and as an international anti- 
dote for May Day—U.S.S.R., the re- 
sponse to Law Day surpassed even 
President Rhyne’s most optimistic ex- 
The 


of the profession in the continuation of 


pectations. nation-wide interest 
a Law Day observance, and the deci- 
sion to celebrate a second Law Day on 
May 1, 1959, are the greatest possible 
testimonials to the original conception 
and the execution of the idea by Presi- 
dent Rhyne. 

The Association’s activity in 
field of the 


Practice, another “first” by President 


the 
Economics of Law 
Rhyne, has been received with enthu- 
siasm by the entire profession as an- 
other tangible benefit of American Bar 
\ssociation membership. 

Perhaps the greatest service rendered 
by President Rhyne, however, has been 
his inspired campaign to awaken the 
legal profession and the public to an 
the 
conflicts 


ippreciation of possibility of 


resolving between nations 


through legal procedures and thereby 


of avoiding the inevitable denouement 
of the atomic arms race in which the 
world is engaged today. This concep- 
tion has captured the imagination of 
the profession and the public and at 
the same time has challenged the legal 
profession with an opportunity for 
service in a field of transcending im- 
portance. I am confident that the 
challenge will be accepted. 

The 150,000 miles which President 
Rhyne has traveled during the thirteen 
months of his term of office have set 
a record which will not be challenged 
soon, 

On your behalf and on my own, I 
have the privilege of expressing to 
President Rhyne our unbounded ap- 
preciation of the inspired, dynamic 
and devoted leadership which he has 
given the Association and to assure him 
that as the youngest “Elder Statesman” 
in the history of the Association, his 
service to the American Bar Associa- 
tion is far from ended. 


The Second Step Toward 
World Peace Through 
W orld Law 

In a vital and significant report pre- 
pared for presentation to the House of 
Delegates at Los Angeles, the Special 
Committee on International Law Plan- 
ning, under the direction of its distin- 
guished Chairman, former Governor 
Thomas E. Dewey, has traced the de- 
velopment of world law and legal 
institutions for the solution of world 
problems. The Committee concluded, 
among other things, that the legal pro- 
fession has a great opportunity and 
a clear obligation to take the lead in 
promoting research and discussions 
among lawyers of the United States, 
and thereafter of the world, looking to 


the development of effective world law 
for the solution of international con- 
The further 
pointed out the obligation of the Amer- 


troversies. Committee 


ican Bar Association to lead in the 
development of an informed public 
opinion supporting the solution of 
world problems through legal insti- 


tutions, 
From the point of view of the Amer- 
Bar the 


toward world peace through world law 


ican Association, first step 
was the awakening of the conscious- 
ness of the legal profession to the pos- 
sibilities inherent in this approach. 
President Rhyne took a giant first step. 
The second step is ahead of us. 

There could be no more challenging 
or important undertaking by our pro- 
fession. Among other things, it will 
entail consideration of the sources of 
the law to be applied, the institutions 
by which the application of law to 
world problems would be accomplished, 
the possible necessity for compulsory 
jurisdiction, the methods of enforce- 
ment and the relationship of indi- 
the institu- 
tions required, All demand not only 


vidual nations to world 
the attention of the best qualified minds 
of our profession, but also the benefit 
of the cumulative thinking of our pro- 
fession. 

The which 
reached will be effective only to the 


conclusions may be 
extent that they are clearly explained 
and understood first by the people of 
the United States, and ultimately by 
the entire world. The legal profession 
of the world, led by the American Bar 
Association, is in a unique position to 
make such a contribution to world 
progress. Through the American Bar 
Foundation and the committees and 
sections of the American Bar Associa- 
tion active in this field, we have the 
required talent, facilities and man- 
power with which to proceed. I hope 
that during the coming year we will 
initiate this second step and thereby 
further the 
ultimate achievement of world peace, 


make a contribution to 


through world law. 


The Association and 
Legal Education 

As we move forward during the 
coming year in the exploration of the 
application of law to world problems, 
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I hope that the Association also will de- 
vote special attention to some problems 
close at home which are vital to our 
profession. 

As a learned profession whose only 
excuse for existence is the rendition of 
service to the public in a highly in- 
tellectual field of activity, we carry a 
heavy responsibility for the quality 
and the qualifications of the members 
of our profession. It is not enough 
that they render an acceptable service. 
Our profession never must be satisfied 
with mediocrity. 

There are two major factors which 
control the quality of the legal pro- 
fession. The first is the individuals 
who are attracted to the study of law, 
who become members of the profession 
after passing the Bar; the second is 
the education which they receive—not 
only law school, but pre-law and post- 
admission education as well. 

Public misconception to the contrary 
notwithstanding, it has been established 
that a young man of character, in- 
telligence and ability, who will make 
an outstanding lawyer, in all prob- 
ability likewise will make an outstand- 
ing scientist, engineer or doctor. To 
an extent never before equalled, the 
legal profession today is in competition 
for the outstanding young men and 
young women of this generation, and 
there is no reason to believe that the 
competitive situation will be alleviated 
in the forseeable future. 

The national emphasis on the need 
for a greater number of scientifically 
trained men and women, the dramatic 
accomplishments of science during the 
decade in which this generation has 
grown up and the relatively greater 
earning power of some other pro- 
fessions, all have affected the quantity 
and quality of young men and women 
applying for admission to the law 
schools. Law school deans and other 
qualified observers have written and 
spoken recently of the problem which 
is becoming increasingly apparent in 
this area. The problem is one which 
demands the immediate attention of 
our profession. The primary respon- 
sibility for leadership in meeting it 
belongs to the American Bar Associa- 
tion, 


Perhaps to a greater extent than in 
any other single field, this organization 
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has justified its existence by its con- 
tribution to the establishment and 
maintenance of high standards of legal 
education. Since the creation of the 
committee “On Legal Education and 
Admissions to the Bar” in the Con- 
stitution adopted at the organization 
meeting in Saratoga Springs in 1878, 
the Association has recognized its 
obligation in relation to the education 
of lawyers, but our discharge of that 
obligation has wavered from time to 
time. There is reason to believe that 
since the Association of American Law 
Schools began meeting and functioning 
independently of the American Bar 
Association, we too often have been 
inclined to “leave it to the law 
teachers” and to take only a lacka- 
daisical interest in the unsolved prob- 
lems of legal education. 

The American Bar Association’s 
great leaders in this field, including 
the late Chief Justice Vanderbilt, Dean 
Harno, Dean Storey, Herbert Clark 
and others, have pointed out the 
existence of important and difficult 
problems in the area and the obligation 
of the organized legal profession to 
contribute to their solution, but we 
have done little to discharge our 
responsibility. 

We hear today increasing complaints 
as to the quality of work done by 
some newly admitted lawyers. The 
problem is ours, as well as that of the 
schools. It is the profession, not the 
law schools, which sets the standards 
for admission to the Bar. It is the 
profession, not the law schools, which 
suffers when new lawyers do not 
measure up to an acceptable standard 
of performance. 

The Survey of the Law Schools of 
the United States, published recently 
by the Survey of the Legal Profession, 
finds that many law schools are under- 
financed, their professors underpaid, 
and their facilities, in many respects, 
inadequate. Too often, the law school 
is the step-child of the sponsoring in- 
stitution. The profession, as such, is in 
a position to assist the law schools 
by helping to correct this situation, 
particularly in tax supported institu- 
tions. 

In 1921 the American Bar Associa- 
tion first promulgated standards for 
the approval of law schools, in an 





effort to raise all schools to an accept- 
able minimum in facilities and instruc. 
tion. Today, thirty-seven years later, 
while 125 law schools have met these 
requirements and are approved by the 
American Bar Association, there are 
still in existence at least twenty-five 
unapproved law schools whose grad- 
uates are being admitted to the Bars of 
the states which have not adopted the 
minimum requirements of the Ameri- 
can Bar Association as a prerequisite 
of the right to take the bar examina- 
tion. Regardless of the ability of the 
graduates of these institutions to pass 
a bar examination, they have not had 
the education which the organized 
legal profession has determined to be 
the minimum which should be accept- 
able for entrance to the legal profes- 
sion if its standards are to be main- 
tained. We have made great progress 
in this field, but much remains to be 
done. An increase in interest and 
effort on the part of the American 
Bar Association acting in close co- 
operation with the 
American Law 


Association of 
Schools is highly 
desirable. 

I hope that during the coming year, 
through a revitalization of the interest 
of the Association in law students and 
legal education, we can make further 
progress in the solution of some of 
these unsolved problems. 


A New Era in Continuing 
Legal Education 

This year, we are observing a mile- 
stone in the history of the continuing 
legal education of the profession: It is 
the tenth anniversary of the formation 
of the American Law Institute—Ameri- 
can Bar Association Committee which 
has provided national leadership in the 
field of continuing legal education, 
both on behalf of the American Law 
Institute and the American Bar 
Association. During the coming year, 
also, the Practicing Law Institute of 
New York, the pioneer in continuing 
legal education, will be observing its 
25th anniversary. 

It was the Section of Legal Educa- 
tion of the American Bar Association 
which originally saw the need and 
took the lead in stimulating a continu- 
ing legal education program in the 

(Continued on page 848) 
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The Law Firm-Client Relationship: 


The Lawyer’s Responsibility to His Client 


by Roger B. Siddall ¢ of the Virgin Islands Bar (St. Thomas) 


Mr. Siddall tells the story of a lawyer who had occasion to need the legal 


services of another lawyer in a distant city. He found exactly the young 


man he wanted, and all went well until the young man’s senior partner 


decided to enter the picture. What happened then should serve as a 


warning for all law firms, and there is a moral in the story for the solo 


practitioner as well. 





The following story is true. To pro- 
tect the innocent the names have been 
changed and some of the immaterial 
facts have been altered. 

John C. Wheeler was a graduate of 
Massachusetts Institute of Technology 
and of Harvard Law School. Upon 
graduating from law school Mr. 
Wheeler went to Cleveland, Ohio, and 
within twenty years’ time he had 
worked himself into a leading position 
in the city as a patent lawyer specializ- 
ing in litigation. As an avocation Mr. 
Wheeler had constructed an extensive 
mechanical laboratory in the basement 
of his home and there he did some in- 
venting and occasionally he took out 
a patent on some device he had pro- 
duced. 

One day Mr. Wheeler discovered 
that the General Mechanical Company 
had marketed and sold widely an 
article which he considered to be an 
infringement on one of his patents. 
So he drew up a complaint alleging 
the facts with great skill and demand- 
ing one million dollars damages. For 
one reason or another it was advisable 
that this complaint should be filed in 
the jurisdiction where the home office 


of General Mechanical Company was 
located and as this was outside of 
Ohio, Mr. Wheeler faced the need of 
employing local counsel. 

Now Mr. Wheeler had had experi- 
ence in the area of the relationship 
between lawyer and lawyer-client and 
he knew some of the difficulties that 
can arise in that relationship, so he 
made a trip to the city where the suit 
was to be brought and interviewed a 
number of young lawyers until he 
found one that he felt sure would 
carry out the strategy which he, John 
C. Wheeler, 


planned for prosecuting the case. The 


expert litigator, had 
name of this young man was Harry FE. 
Carr and he was the junior member 
of the law firm of Allen, Baker and 
Carr, in which Allen had a 50 per cent 
participation, Baker 30 per cent and 
Carr 20 per cent. 
Carr took the 
Wheeler had drafted, had it copied and 


complaint which 
filed it in court. In due time General 
Mechanical through its attorneys filed 
its answer. Thereafter Wheeler and 
Carr worked together harmoniously, 
disposing of preliminary matters as 
they arose and preparing the case for 


trial. One day the head of Carr’s firm 
started reading the file. After he had 
spent a few hours on the case he called 
Carr into his office for a discussion. 
As a result of this discussion Allen 
formed the opinion that the case was 
weak and should be settled. Accord- 
ingly he wrote a long letter to Wheeler 
in Cleveland telling him so. 

When Wheeler received this letter he 
was greatly disturbed. He had barely 
met Allen and he didn’t understand 
why Allen was interjecting himself 
into the case. And most certainly 
Wheeler did not want any talk of 
settlement brought into the case at 
this time. So he packed his bag and 
traveled out to see Allen and Carr. 

At the meeting Allen strongly recom- 
mended that an effort be made to settle 
the case. He said that he had another 
case up with the lawyer who was de- 
fending and that it would be a very 
easy matter for him to sound the 
fellow out on settlement in a casual 
way. Wheeler said to Allen that he did 
not want the matter of settlement men- 
tioned at this stage of the proceeding, 
that he thought it would be extremely 
poor legal strategy to do so. He then 
had a long conference with Carr alone 
about completing the preparation for 
trial and went back to Cleveland. 

A month later Wheeler received an- 
other letter from Allen. In this letter 
Allen reported that the 
settlement had come up in a casual 


matter of 
conversation that he had had with this 
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other lawyer and that he understood 
that General Mechanical would pay 
one hundred thousand dollars to settle 
the case, and he strongly recommended 
acceptance of the offer. Wheeler re- 
plied that in his opinion the offer of 
settlement was ridiculously low and 
that he was greatly disturbed that the 
matter of settlement had been allowed 
to come up. 

Wheeler then drafted a trial brief 
and sent it to Carr with instructions to 
put the case on the trial calendar. 
later Wheeler 


another long letter from Allen. In this 


Some weeks received 
letter Allen said that inasmuch as he 
would have to take the laboring oar in 
trying the case he had spent the better 
part of two weeks in going over the 
file, and that he thought that in certain 
respects Wheeler’s trial strategy was 
bad and should be changed. To this 
letter Wheeler replied bluntly that he 
wanted the case tried by Carr in ac- 
cordance with the theory outlined in 
his trial brief and that he did not want 
Allen to have anything to do with the 
case. 


Mr. Carr’s Dilemma... 
His Senior vs. His Client 

This had the effect of putting Harry 
FE. Carr right behind the eight ball, 
somewhere out between the devil and 
the deep blue sea. If he did what the 
client instructed him to do he would 
in effect be challenging the superiority 
of his senior partner. If he did not do 
what the client instructed he would be 
failing in his duty as a member of 
the Bar. 

Where was the error that led the 
junior member of the mythical firm of 
Allen, Baker and Carr into this 
dilemma? Was it Wheeler’s fault; was 
it Allen’s fault; was it Carr’s fault; or 
was it anybody’s fault? 

Well, _let’s with Wheeler. 
Wheeler obviously wanted to run the 
lawsuit, to be the boss, to manage the 
legal strategy. Did the fact that he 
personally was plaintiff disqualify him? 
Did the old maxim “A man who is his 
own lawyer has a fool for a client” 
apply? 

Maybe it did and maybe it didn’t. 
Opinions differ among members of the 
learned professions as to whether or 


start 


not they should serve themselves in 
their professional capacity, but | think 
we will all agree that if Wheeler 
wanted to manage his own litigation it 
was his right to do so. Where Wheeler 
made his mistake, it seems to me, was 
that he did not make it clear to Allen 
at the outset that the firm of Allen, 
Baker and Carr were to be only local 
counsel in the case and that he, 
Wheeler, was assuming full responsibil- 
ity for the management of the litiga- 
tion. Allen was naturally and under- 
standably concerned when he dis- 
covered that his office had in hand 
and, he assumed, had assumed re- 
sponsibility for the management of 
litigation that was being controlled 
from outside. Strictly speaking, 
Wheeler should not only have made it 
plain to Allen that his office had no 
responsibility except to carry out 
orders, but he should have signed the 
pleading himself as attorney pro se 
showing the name of Allen, Baker and 
Carr merely as a place where papers 
could be served. 

So, I say, Wheeler was clearly at 
fault, but does condemning Wheeler 
exonerate Allen? Here we get into the 
area of the client’s confidence. The 
relationship of attorney and client 
resembles in many respects that of 
parent and small child. As the child 
trusts the parent, the client trusts the 
lawyer to look out for his welfare in 
certain regions where the client is not 
mature enough, shall we say, emotion- 
ally or in legal knowledge to take care 
of himself. It’s the same kind of a 
childlike trust that a three-year-old has 
in his father and mother. There is one 
important difference, however. Children 
do not choose their parents but clients 
do choose their lawyers. To be repre- 
sented by a lawyer of one’s own 
choosing we, in the United States, 
regard as substantially a constitutional 
right. 


Why, we may inquire, is this element 
of the client’s free choice so important 
to the success of the attorney-client 
relationship? Why was Wheeler so 
much offended when Allen undertook 
to supplant Carr as Wheeler’s lawyer? 


Wheeler gave me the answer to that 
question very quickly when I asked 
him. He said it was simply that he 
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had confidence in Carr and he did not 
Allen. “But”, | 
replied, “Allen is just as honest, capable 
and reputable as Carr and he has had 
a lot more experience.” “I know”, 


have confidence in 


Wheeler said, “I don’t question Allen’s 
integrity in the least. It’s just that | 
don’t hit it off with him. I guess it’s 
something like falling for a woman, 
Because I don’t fall for Sadie Smith 
doesn’t mean that there is anything 
wrong with Sadie Smith or that other 
men wouldn’t fall for her. It’s just that 
people carry on up from childhood 
certain deep-seated likes and dislikes, 
loves and fears, and, where you get 
involved in a relationship like attorney 
and client which evokes the emotions 
of the child and parent relationship, 
those deep-seated likes or dislikes, 
loves or fears, are brought to the sur- 
face and transferred by the attorney 
to the client or by the client to the 
attorney. If it’s the likes and loves 
that are transferred everything is 
hunky-dory, but if the dislikes and 
fears are what are transferred, that 
client had better get another lawyer.” 

Wheeler may or may not be right 
in his theorizing; I don’t know, but 
I know beyond a reasonable doubt 
that Wheeler’s experience of having 
an attorney not of his own choosing 
forced on him is a very disconcerting 
experience and one which all lawyers 
should guard against. There has been 
a considerable amount of speculation 
recently as to why such a high propor- 
tion of the members of the Bar are 
engaged in solo practice. It has been 
proved again and again that lawyers 
congregated in firms make more money 
than those in solo practice and it has 
been my experience that the larger 
firms render more efficient service than 
the solo practitioners. The general 
assumption has been, I think, that the 
reason for the high proportion of solo 
practitioners is that the average lawyer 
would rather be content with the lower 
returns of solo practice than to expose 
himself to the personal tensions which 
are generated in every large law office. 
That this assumption is correct I have 
not the slightest doubt, but I think an 
equally strong reason is to be found 
on the client’s side of the picture. If 
Harry E. Carr had been a solo practi- 
tioner and not a member of a firm, 
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eeler would not have had _ the 

ible he had. When a client goes to 
a solo practitioner he can be sure that 
he will be represented by a lawyer of 
his own choosing. As things are today 
this is very often not the case when a 
client goes to a member of a firm, and 
| am sure that this is an important 
factor in holding the number of law 


firms down, 


A Suggestion... 
The “Contact”? Partner 

The remedy for this trouble, it seems 
to me, is for all law firms to follow 
the example of some of the successful 
large ones and have one certain 
“contact” partner for each individual 
client or for each individual representa- 
tive of a corporate client,.and to have 
one certain “responsible” partner for 
each case or matter in the office. The 
contact partner is the lawyer in whom 
the human being that is the client or 
that represents the client has confidence 
and he must in turn assume responsi- 
bility to that human being for seeing 
that his legal troubles are properly 
dealt with. This, however, the contact 
partner does not need to do himself 
for he, in turn, has confidence in his 
partners and in his organization and 
he can, after the fashion of an under- 
writer who takes an unwanted risk for 
business reasons and then re-insures it, 
turn the matter over to another respon- 
sible partner with the contact partner’s 
standing guarantee to the client that 
the matter will be properly handled. 

Let us suppose, to illustrate, that 
Carr has gone ahead with the prepara- 
tion for trial in Wheeler’s case and 
that on the courthouse steps while the 
case is waiting on the day calendar an 
offer of settlement is made which is 
acceptable to Wheeler. Immediately the 
case ceases to be a problem in litigation 
and becomes instead a tax problem. 
Carr is not a specialist in tax law and 
neither is Wheeler, but Carr’s partner 
Baker is. 

If he is wise Carr will frankly tell 
Wheeler that the tax aspects of the 
settlement are over his-head, but he 
will also tell him that his partner Baker 
is a whiz on things like that and that 
Wheeler can be sure that the settlement 
will be rigged up on the most favor- 
able basis possible from the taxpayer’s 


point of view. Wheeler will be satisfied 
with this even though he has never 
met Baker, not because he has con- 
fidence in Baker, but because he has 
confidence in Carr and Carr has con- 
fidence in Baker and he, Wheeler, has 
confidence in Carr’s confidence. 

It is essential at this point for Carr 
to remain as the contact partner with 
Wheeler. If Carr should simply in- 
troduce Wheeler to Baker and then 
drop out of sight it is most unlikely 
that in the short space of time available 
Wheeler could possibly acquire a direct 
Baker and_ it 
happen that there would be the same 


confidence in could 
kind of personality conflict between 
Wheeler and Baker as there was be- 
Allen. And there 


surely would be trouble if Baker should 


tween Wheeler and 


repeat the fault of Allen and use the 
lever of his position of seniority in the 
firm to interject himself between Carr 
and Wheeler. 

The art of being a successful re- 
sponsible partner in a law firm is a 
wholly acquired skill. That is, any per- 
son of good character and intelligence 
who has the wish and the will and 
the means can, by following a more or 
less standard course of education, make 
himself into a lawyer competent to 
do legal work. The art of being a 
really successful contact partner also 
can be cultivated to some extent, but it 
must begin with a native or in- 
born talent which cannot be acquired 
if God has not endowed you with it. It 
is the talent, or, better, the ability to 
make one’s self an agreeable personal 
servant. Many otherwise highly com- 
petent and reputable lawyers do not 
have that ability and cannot acquire 
it. They may make excellent respon- 
sible partners in law firms but they 
will never make satisfactory contact 
partners and the less they have to do 
with the clients of the office the higher 
will be the esteem in which the office 
is held by its clientele. 

Here are the differing approaches 
of the two types between which I am 
endeavoring to draw a_ distinction. 


Suppose a client needs a _ contract 


drawn up for installing some new 
elevators in his office building and he 
goes to his lawyer accompanied by a 
representative of the elevator company. 
The two of them have agreed on the 


The Law Firm-Client Relationship 


Roger B. Siddall practiced law 
for twenty-five years with one of 
the large firms in New York City. 
Then, following an illness, he made 
a study of professional partnerships 
in the United States. With his head- 
quarters in St. Thomas, Mr. Siddall 
now acts as consultant to law firms 
in various cities in the United States 
their own 


regarding partnership 


arrangements and problems and 
regarding those of any firms of 
medical doctors for whom the law 


firm may act as counsel. 





terms of the deal and have drawn up 
what they regard as a pretty good 
contract. Now suppose further, first, 
that the lawyer is a responsible but 
non-contact type of partner. He’ll take 
the draft of contract that the client 
hands him, read it through with a grow- 
ing frown on his face, lay it down with 
a comment or intimation which says 
that that will never do, ask a few ques- 
tions and then dismiss the client and 
his elevator friend with the news that 
he will produce a good contract for 
them to sign in a couple of days’ time. 
And he does, and they sign it, and 
everything is all right, except that the 
client and his elevator friend have 
suffered a blow to their pride at the 
hands of this lawyer and they don’t 
feel very kindly towards him. They 
regard him as a necessary evil at best. 


Contact 
handle the situation. 


Now let’s see how Mr. 
Partner would 
First, he wouldn’t let a frown grow on 
his face as he read the draft of contract 


which the client produced; even if it 
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were a bad job he wouldn’t. But it 
isn’t a bad job; these boys know their 
business. So when he gets through 
reading the draft he says to the client, 
“That’s a pretty good job, Jim. You 
boys get along well together, don’t 
you?” Then patiently and by using 
the subtle art of suggestion the lawyer 
persuades the client and his friend to 
iron out certain ambiguities that he 
sees in the document and to provide 
against certain contingencies they seem 
to have overlooked, and at the end of 
two hours the client and his friend 
leave with the contract they originally 
drafted altered as little as Mr. Contact 
Partner could manage and still satisfy 
his professional conscience. 

The client may not have as good a 


The President’s Page 
(Continued from page 844) 
yet the American Bar 


Association as such has never had a 


profession, 


Committee on Continuing Legal Educa- 
tion or an instrumentality of the 
Association active in that field. With 
the exception of sporadic activity of 
the Sections, our principal activity has 
been to provide eight of the twelve 
of the so-called American 
Law Institute—American Bar Associa- 


members 


tion Committee of twenty. While the 
American the 
American Law Institute — American 


Law Institute and 
Bar Association Committee have made 
great progress during the past ten 
years in the promotion of continuing 
legal education in the United States, 
the surface has only been scratched. 
At the invitation of the American 
Law Institute, discussions have been 
in progress which are expected to 
result in reconstitution of the American 
Law Institute—American Bar Associa- 
tion Committee at Los Angeles, to give 
the American Bar Association equal 
representation upon it. In connection 
with this change, it is contemplated 
that the argeement under which the 
American Bar Association and the 
American Law Institute co-operate in 
this field, will be modified to provide 
for the existence of an American Bar 
Association Special Committee on Con- 
tinuing Legal Education. This com- 
mittee would function under its chair- 
man in the promotion of continuing 
legal education by the American Bar 


contract as he would have had if he 
had gone to Mr. Responsible Partner, 
but he has a lot better feeling on the 
inside does his 
elevator friend. “That’s an awfully 
good lawyer you've got, Jim,” the 
friend says as they walk down the 
corridor. “Guess I'll see if I can’t 
persuade the boss to let me go to him 
next time | looked 


of himself and so 


need a contract 
over.” 

The lawyer should, of course, at all 
times be responsible and strive for 
quality in his product; it would be 
silly for me to suggest otherwise, but 
I do say that when the lawyer is 
dealing with the human beings that he 
calls clients it is of paramount im- 
that he towards 


portance maintain 


the same time, its 
members would compose the American 


Association. At 


Bar Association membership of the 
American Law Institute — American 
Bar Association Committee. By this 
means, all activities of the American 
Bar Association will be co-ordinated 
closely with those of the American Law 
Bar 
Committee. It is also hoped to accel- 
erate the activity of the American Law 
Institute — American Bar Association 
Committee and, through the American 
Bar Association Committee, to under- 


Institute—American Association 


take a much expanded program de- 
signed to stimulate continuing legal 
education throughout the country. 
Tremendous benefit to the profes- 
sion has resulted from the legal in- 
stitutes sponsored by state bar and 
local bar organizations and the Ameri- 
can Law Bar 
which have 
been the principal product of the con- 
tinuing legal education effort to date. 
Too many of them have been on a 
hit-or-miss 


Institute — American 
Association Committee, 


with no 
continuity and a minimum of planning. 
A more comprehensive and better or- 
ganized program, such as has been 
developed in a few states and metro- 
politan areas, if inaugurated thoughout 
the country, would result not only in 
better qualified lawyers and better legal 
service for the public, but would con- 
tribute to an increase both in the 
prestige and income of the members 
of the legal profession. 

Plans are under way for a National 


basis, however, 


848 American Bar Association Journal 


those human beings a_ professional 
attitude. The Responsible Partner, in 
the example | have just given, lost sight 
of the fact that he was first and fore- 
most a professional man. As a pro- 
fessional man it was his job to act as 
a servant to his client and the elevator 
man and to help them to solve their 
problem for themselves. Theirs was the 
ultimate responsibility for obtaining a 
contract to sign which correctly stated 
the agreement they had to make, and 
what they needed was not simply an 
artisan lawyer to build them a con- 
tract; what they needed was a learned 
servant and teacher to bring them to 
an understanding that their respon- 
sibility had been faithfully carried out. 


Conference on Continuing Legal 
Education to be held late in the fall in 
New York City, to be attended by the 
President and Chairman of the Com- 
mittee on Continuing Legal Education 
of all state associations, and all major 
city bar associations of the United 
States, as well as by representatives 
of the law schools and other interested 
groups. Out of that conference, it is 
hoped that there may develop a more 
comprehensive program of continuing 
legal education than has yet been 
envisioned. While plans for this con- 
ference are still in a formative stage, 
it is not too early for every bar associa- 
tion to make plans for participation in 
this conference. It is hoped that the 
proposed conference, to be sponsored 
jointly by the American Bar Associa- 
tion and the American Law Institute, 
with collaboration of The Practicing 
Law Institute, will initiate a new era 
in legal education for practicing 
lawyers, of infinite benefit both to the 
Bar and to the public. 

In closing my first President’s Page, 
may I say that I am very conscious and 
deeply appreciative of the great honor 
which you, my brother lawyers, have 
bestowed upon me. I am equally con- 
scious of the responsibility which I 
have assumed. I will devote all of my 
time and effort during the coming year 
to helping you make it a year of con- 
tinued progress and accomplishment 
for the American Bar Association. I 
solicit your suggestions and your co- 
operation at all times. 
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Apparent Authority: 


An Examination of a Legal Problem 


by Bernard Joseph Rubenstein ¢ Professor of Law at Brooklyn Law School 
) | ] 


- 


In this article, Professor Rubenstein examines the many ramifications 


of the doctrine of 


“apparent authority”, reputedly, he says, the second 


toughest problem in the study of law (the Rule against Perpetuities being 


the most difficult). 


His well-documented study illustrates the difficulty of 


arriving at an exact rule in this technical problem. 





It has been blithely said,' “Apparent 
authority is the power of an apparent 
agent to affect the legal relations of an 
apparent principal with respect to a 
third party by acts done in accordance 
with such principal’s manifestations of 
consent to such third party that such 
agent shall act as his agent.” 
isn’t it? 


Simple, 


Let us take the word “manifesta- 
tions” in that definition. What does it 
mean? The principal may somehow 
manifest such consent to the third 


party, or may merely “make mani- 


festations”.” It is also possible for the 
principal negligently to manifest the 
consent to the third party. However, 
in that connection, in a case involving 
agency by estoppel which is treated 
synonymously with apparent authority 
in many cases but not by one authority 
as seen infra, the test is culpable neg- 
ligence.” The manifestation may even 
be fraudulent.6 The principal may 
manifest the consent to the third party 
by “so appearing”.* There is the same 
effect where the principal without his 
dissent knowingly allows the agent so 
to act. On the other hand it has been 
said the principal must knowingly 


permit the agent so to act. Some 


others merely require the principal’s 
knowing.'® There can be apparent 
authority if the principal should expect 
the third party to be misled.'' While 
it has been held that the principal 

required to know or have reasonable 
grounds for believing that the third 
person will rely thereon.'* The prin- 
cipal from the circumstances should 
expect the matter to be relied on and 


acted upon." 


One authority distinguishes between 
the estoppel family (including agency 
by estoppel) and apparent authority 
to the extent of holding that the latter 
does not require any change of position 
by the third person.'* On the other 
hand, another eminent authority dis- 
agrees.'° The third person must know 


of the principal’s acts or neglects be- 
fore the third person acts in reliance.'6 
The third person must act in reliance. '7 
There is the alternative that the third 
person may refrain from acting in 
reliance.'* The third person must sus- 
tain loss therefrom.'® There must be a 
working to the detriment of the third 
third 
change his position (in reliance) .*! 


person.“" The person must 
The Restatement of Agency does not 
require the third person to change 
his position, suffer loss or have 
anything work to his detriment, as 
shown supra. The third person must 
act diligently and with discretion.?? 
The third person must be justified in 
believing that the agent has the pur- 
ported authority.2* The third person 
must use good judgment.*4 The third 
person must act in good faith and with 
reasonable prudence.?° The third per- 
son must have reasonable grounds for 
believing that the principal authorized 
the act.2® The third person can hold 
the principal for the apparent scope 
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Apparent Authority 


of the apparent agent’s authority, that 
apparent authority being only what is 
essential to the principal’s business.** 
See infra for more material on the 
apparent scope of apparent authority. 
The circumstances must be such as 
reasonably to warrant the presumption 
that the purported agent was the 
agent.*° The third person must be one 
of ordinary prudence conversant with 
business usage.” The third party must 
be someone entitled to rely on the 
apparent authority.*” The third person 
must believe, and have the right to 
believe, that the apparent agent is act- 
ing within his apparent authority.*! 
The circumstances must be such that 
the third person is entitled to rely on 
the apparent agency.*? The third per- 
son must be 
misled.** There is no apparent author- 
ity when the third person knows that 
the apparent agent overstepped the 
apparent agent’s 


must be innocent and 


authority.*4 One way 
of having apparent authority is where 
the principal’s habits and course of 
dealings are such as reasonably to war- 
rant the presumption that the apparent 
agent is authorized to act in the par- 
ticular capacity."° The third person 
must be of such ordinary prudence as 
to be led to believe the apparent agent 
has the apparent authority.*® Apparent 
authority has been defined as such 
authority as a reasonably prudent man, 
using will 
naturally and reasonably suppose the 
apparent agent to have. From the 
above the subject should now apparent- 
ly be clear.*7 


diligence and discretion, 


Let us look at some problems. Sup- 
pose Pratt visits Agate’s home to play 
cards and Pratt forgets Pratt’s coat 
there. Unknown to Pratt, Agate is a 
second-hand clothing dealer. Agate 
wrongfully sells Pratt’s coat the next 
day in Agate’s store to innocent Trutt. 
Agate absconds. Pratt sees Trutt with 
the coat and they fight over it. Does 
there exist any apparent authority here, 
e.g., for Agate to sell Pratt’s 
Clearly not. 


coat? 
Nor is there express au- 
thority therefor, nor implied authority, 
nor agency by estoppel, nor estoppel 
in pais, nor possession plus indicia of 
ownership. Now, would the result be 
different if Pratt knew Agate was a 
second-hand clothing dealer? Clearly 
not. 
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Let us suppose another problem. 
Pratt, wearing a beautiful coat, walks 
by the store of his friend Agate, a 
second-hand Agate 
asks Pratt to allow Agate to put Pratt’s 


clothing dealer. 
coat in the store window with a rela- 
tively low price tag on the coat so as 
to lure customers into the store, Agate 
assuring Pratt that customers asking 
for the coat will be switched to some 
other coat and that this coat will be 
returned to Pratt. Later 
Trutt innocently buys the coat thus 


Pratt agrees. 


shown in the window. Agate absconds. 
Pratt now recognizes his coat on Trutt. 
Now, is there express authority for the 
selling of the coat? Clearly not. Like- 
wise, there would seem to be no im- 
Is there apparent au- 
thority for Agate to sell Pratt’s coat? 


plied authority. 


The Restatement of Agency would an- 
swer in the negative because Trutt did 
not think he was dealing with an agent, 
but rather Trutt thought he was deal- 
ing with a principal. The Restatement 
of Agency says, inter alia, apparent 
authority exists where the purported 
agent reasonably appears to the third 
person to be authorized to act as an 
agent.** There are cases in accord,*® 
and contra*® and seemingly contra.*! 
However, even without the possibility 
of apparent authority there or agency 
by estoppel, there ceuld very well be 
victory for Trutt by the theory of pos- 
session plus the indicia of ownership, 
or by plain estoppel in pais. So here, 
at least, all the splits of authority are 
fusses over nothing, because the result 
is the same, or, at least, should be the 
same. 


A Split of Authority... 
Agency by Estoppel 

There can be no agency estoppel 
if there is decided to be no apparent 
authority, if the two are synonymous. 
However, there is a split of authority 
there too. The Restatement of Agency** 
says estoppel (including agency by 
estoppel) requires a change of position 


no such requirement for apparent 
authority, American Jurisprudence*® 
disagreeing. Also, as pointed out by the 
Restatement of Agency, and by Willis. 
ton on Contracts, in apparent authority, 
the principal can sue the third person 
and vice versa, i.e., so-called two-way 
traffic. However, in agency by estoppel, 
only the third person can sue the prin- 
cipal, not vice versa, i.e., so-called one- 
The latter 
deep as it appears. 


way traffic. point is not so 


It merely means 
that in estoppel, only the principal can 
be estopped. As for the former argu- 


ment, the American Jurisprudence 
points out that, in effect, in apparent 
authority there is bound to be a change 
of position by the third person anyway. 
So, again, there is a lot of unnecessary 
fuming and fussing. 
Suppose a law student, Agate, is 
about to go into military service. Agate 
makes a proposition to his law pro- 
Pratt, Agate wishing to teach 
an exemplary lesson to another student, 
Trutt: in front of Trutt, Agate will 
take Pratt’s that has 
Pratt’s name printed on its barrel, and 
will falsely say to Trutt that Agate has 
authority to sell the pen for $5, it being 
a $7 pen, with Pratt to say nothing. 
It happens thus and during the trans- 
action Trutt looks at Pratt and, hearing 


fessor. 


fountain pen 


no contradiction, Trutt agrees to pay 
Agate $5 for the pen, delivery to be 
made with payment the next day. The 
next day, on tendering the $5, is Trutt 
entitled to the pen? Yes. Is there 
express authority for the sale of the 
pen? No. Is there implied authority? 
No. Is there apparent authority? Yes, 
assuming, for example, Trutt relied to 
his detriment by not buying another 
pen in the meantime offered to him at 
a low price. Is there agency by estop- 
pel? Yes. Possession plus indicia of 
ownership? Yes. Estoppel in pais? 
Yes. However, if it turns out that for 
whatever reason Pratt wanted to go 
ahead with the deal and Trutt did not, 
Pratt could hold Trutt to the deal by 


the view of American Jurisprudence, 





in reliance by the third person, with 
~~ 27. O’Donnell v. Union Paving Co., 182 A. 
= Ri Super.) . 
Johnson v. Hurley, 22 S.W. 492 (Mo.). 


. Johnson v. Wilwaukee & W. Inv. Co., 64 
-); Wyler Watch Agency, Inc. 
W. 2d 849. 


er Trading Pe v. Battery Park 
ank, 228 N.Y. 3 

31. Walsh case, supra, , 18. 

32. Ernst case, 270 N.Y. 683; right to rey, 
Brownell v. Tide Water Association Oil Co., 
F. 2d 239 (1st Cir.). 

33. In re Dugan’s Estate, 147 Misc. 776, 264 
N.Y.S. 683 (Kings Surrogate). 






34. Walsh case, supra, footnote 18. _ 

35. Johnson v. Hurley, 22 S.W. 492 (Mo.). 

36. Enright v. Asplundh Tree Expert Co., 271 
App. Div. 847 (3d pt.). 

37. Worps AND PHRASES. 

38. ResTaTEMENT oF AGENCY, §8a. 

39. General Cartage case, 74 Ohio St. 284. 

40. Heath case, 91 Me. 499. 
af Zendman v. Harry Winston, Inc., 305 N.Y. 
180. 

42. RESTATEMENT OF AGENCY, §159e. 

43. Page 88. 
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d of Williston on Contracts, supra, 
the basis of apparent authority, but 
‘t on any basis of estoppel. 
There was a Kansas*? decision this 
writer does not like. You judge for 


yourself. Trutt, a laborer, seeks em- 


ployment as a laborer at a big plant, 


an oil refinery, Pratt Company. At 
what Trutt terms the “Information 
Bureau” and what Pratt Company’s 
witnesses call a “girl information” 
Trutt asks for the company’s employ- 
ment agent, and is directed to Agate, 
the employment agent. Agate tells Trutt 
that Trutt will get a job there for eight 
or ten months if Trutt has his tonsils 
Trutt is hired and is dis- 
.Agate 


have the apparent authority to promise 


removed. 
charged after “a time”. Did 


Trutt the job for eight or ten months? 
The jury so found. This writer agrees. 
However, the highest court of Kansas 
held differently. 


with an lowa*® decision: 


Contrast that decision 
Pratt threat- 
ens to foreclose a mortgage on Trutt’s 
lands. Trutt goes to the information 
desk in Pratt Company’s main office 
desiring to make a compromise settle- 
ment. The attendant at the desk refers 
Trutt to a Mr. Price, who, in turn, 
refers Trutt to a Mr. Swacker. Swacker 
agrees with Trutt to accept the land 
and a specified sum in settlement. The 
court there held, and this writer agrees, 
that the facts gave Swacker the power 
to make the settlement. 

There may well be cases where the 
agent can estop the principal and there 
is still no apparent authority present. 
This is brought out in a Bronx Supreme 
Court case in New York.*® Here 
solicitor of advertising accounts has 
an express contract to solicit advertis- 
ing accounts for an advertising com- 
pany, Pratt Company, whereby Agate, 
the solicitor, is to be paid part of the 
fees received from customers referred 
by Agate. 
for and receives fees from a customer, 
Trutt, referred to it by Agate. Pratt 


Company has not ended Agate’s con- 


Pratt Company does work 


tract prior to Pratt Company’s accept- 
ance of this customer’s account, nor at 
any other time. Is there express au- 
thority? Yes. 
ity? No. Is there apparent authority? 
No. Is there agency by estoppel? No. 


Is there implied author- 


However, may Agate estop Pratt Com- 


pany from saying that Agate is not 
entitled to his part of the fees from this 
customer? Yes, according to this court, 
although this writer fails to see how it 
is necessary here for the agent to estop 
the principal. All the agent has to show 
is that there is express authority for 
him to do the act, and the agent there- 
by would not have to show that he 
acted in reliance to his detriment, as 
is the case with estoppel. At any rate, 
this is not a case of apparent authority 
nor agency by estoppel. 

A California case? involved this 
situation: Agate is authorized by Pratt 
to collect money and to draw and en- 
dorse checks. Agate creates an over- 
draft. May Trutt hold Pratt liable on 
such overdraft on the basis of apparent 
authority, or agency by estoppel? No. 
The case further held that Trutt has 
the burden of proof as to the fact of 
agency re the draft, as to the nature 
of the authority and as to the extent 
of the authority. 


Let us try a few parking lot cases. 
For example an Ohio case:** Defend- 
ant corporation has discontinued oper- 
ating a parking lot that it has operated 
for several years but it has left its sign 
Plaintiff is 
“She has found 


at the entrance to the lot. 
a woman customer. 
nothing different from its [the lot’s] 
occasions.” 


appearance on previous 


Having parked her car there for the 
past two years on and off and not being 
aware that the defendant corporation 
has ceased to operate the lot, plaintiff 
leaves her car with a man who is on 
the spot, the man presuming to accept 
the car for parking. The man drives 
the car into the street and it is wrecked. 
Is the defendant corporation liable? 
Yes. The 


earlier operation of the lot and _ its 


defendant corporation’s 
omission to remove the sign at the 
entrance to the lot create an appear- 
ance, make a virtual representation, to 
the plaintiff that the defendant cor- 
poration still operates the lot, and that 
the man on the spot has the apparent 
authority to accept the bailment of the 
cars for the defendant corporation. 


A Maryland case*® involves another 
parking lot matter: The defendant hotel 
company maintains a parking lot and 
employs a man by the name of Sum- 


merson as attendant. Summerson re- 


Apparent Authority 


Bernard Joseph Rubenstein is 
now a full-time professor at Brook- 
lyn Law School. A native of Massa- 
chusetts, he is a graduate of Har- 
vard College and the Harvard Law 
School. He is the author of several 
law books and law review articles. 
During the war, he served as a gun- 
nery officer in the Navy with exten- 
sive sea duty. 





ceives cars from customers and makes 
Summer- 
son, wishing to leave the lot for a few 


bailment contracts therefor. 


hours, arranges with one Yermoska to 
take over Summerson’s duties during 
Yermoska re- 
ceives the car from the plaintiff, gives 
her a receipt on behalf of the defendant 


Summerson’s absence. 


hotel company and thus makes a bail- 
ment contract with plaintiff. Yermoska 
later takes the car out of the lot, uses 
it as his own and has a collision where- 
by the car is damaged. Is the hotel 
company liable? Yes. 

There have been several cases in- 
volving store concessions not owned by 
the main store but held out to the 
public as though owned by the main 
store. One example is a New York 
case:°” Defendant department store 
advertises that it has a shoe depart- 
ment. Unknown to a shoe customer, 


plaintiff, the shoe department is a con- 





44. Hawkins v. Shell Petroleum Corporation, 
62 P. 2d 833 (Kans.). 

45. Northwestern Mutl. coe oe .Co. v. 
Steckel, 216 Iowa 1189, 250 N.W. 

46. Zupan v. Blumberg, 142 NYS. 2d 702 
(Supreme, Bronx). 

47. Torrance v. Enesco pues Credit Union, 
285 P. 2d 737 (Calif. App. 

48. Luken v Duchens Parking Corporation, 
77 Ohio App. 451, 68 N.E. 217. 

49. Metropolitan Club, Fa-f Vv. Hopper, McGaw 
& Co., 153 Md. 666, 139 A. 554. 

50. Santise v. Martins Inc., 258 App. Div. 663. 
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Apparent Authority 


cession completely independent of the 
defendant department store. The shoe 
customer plaintiff, Trutt, suffers in- 
juries caused by a nail protruding 
from under the sole of a pair of shoes 
bought by said Trutt from the depart- 
ment store, Pratt Company. May Trutt 
recover from Pratt Department Store? 
Yes. Is this apparent authority? Yes. 
Is it agency by estoppel? Yes. 

How far can the apparent agent go 
in binding the apparent principal? The 
courts and the authorities seem to give 
us double-talk to the effect that there 
is apparent authority within the appar- 
ent scope. For example, in a Pennsyl- 
vania case:°! Defendant-corporation’s 
superintendent, on the job for defend- 
ant-corporation, hires plaintiff's gas-air 
shovel to aid in the job and promises 
the plaintiff that the defendant corpora- 
tion will pay him. Defendant-corpora- 
tion refuses to pay him and plaintiff 
Defendant-corporation claims 
the superintendent had no right 
Is the 


hiring of the gas-air shovel within the 


sues. 
that 
to hire anyone for the job. 


apparent scope of the superintendent’s 
apparent authority? The court held so, 
and this writer agrees. However, how 
far does this apparent scope go? 


Apparent Scope... 
Apparent Authority 

An authority®? enlightens us on the 
apparent scope of an apparent agent’s 
apparent authority: “The liability of 
the principal is determined in any 
particular case, however, not merely 
by the apparent authority of the agent, 
but by what authority the third per- 
son, exercising reasonable care and 
prudence, is justified in believing that 





the principal has under the circum- 
stances conferred upon his agent.” Is 
it clear now? If it is, the reader might 
try to explain it to this writer. 

In a Massachusetts case:°* An auto- 
mobile salesman gives a passenger a 
ride in an automobile owned by the 
dealer-principal, with the hope of sell- 
ing the passenger an automobile. Is 
this within the apparent scope of the 
apparent authority of the automobile 
salesman? The court held it is, and 
this writer agrees on these facts. The 
court said, “On the evidence the jury 
could have found that the operator 
gave the intestate a ride with the hope 
of selling her an automobile either 
presently or in the future.” 

In a Washington case:°4 The defend- 
ant-principal (a real estate agent) is 
sued for damages to plaintiff's house, 
which has been listed with the defend- 
ant-principal for sale, arising as a re- 
sult of flooding which occurs when the 
furnace quits running and the water 
pipes freeze and burst, on the ground 
that defendant-principal’s agent, one 
O’Brien, previously agreed to see that 
there would be oil in the tank so that 
the furnace can keep burning. Defend- 
ant-principal claims that O’Brien, its 
agent, has no apparent authority to 
promise that the house will be heated 
at the defendant’s expense. Is there 
apparent authority so to promise to 
keep the house heated? The court held 
there was not. Could that not be a 
question for the jury? 

A District of Columbia case®® pre- 
sents an interesting problem. Plaintiff 
wants to buy a diamond ring and is 
given the name of one Lassover. The 
business card bears the telephone num- 


ber and address of the defendant’s 
jewelry store. The plaintiff, a woman, 
phones Lassover at defendant’s store 
and makes an appointment to see him 
there. She keeps the appointment and 
he shows her some wrist watches. She 
buys one of the watches, which proves 
to be defective and she sues defendant 
—Livingston—to recover the purchase 
Plaintiff testifies she thought 
Lassover was working for defendant. 


price. 


Defendant testifies Lassover was not 
defendant’s employee but an independ- 
ent jeweler who buys jewelry at whole- 
sale from the defendant and sells it to 
that the 
defendant permitted Lassover to use 


Lassover’s own customers; 


the store telephone number and to meet 


his customers at the store; but that 
defendant had nothing to do with 
Lassover’s sale on customers. Is there 


apparent authority? Yes. A person or 
company that operates under a trade 
name, by holding out a person can 
give him authority to bind whomever 
the name stands for. It is not essential 
that the third party shall know, at the 
time the third party contracts, who 
are the persons back of the trade name. 

Finally, a prior course of dealings 
can show not only the existence but 
also the extent of the agency, accord- 
ing to a New York case.°® A Missouri 
case even went so far as to say a single 
transaction cou'd possibly be enough.°* 





51. O’Donnell case, supra, footnote 27. 
52. 31 Cyc. 1331. 


53. Rowland Auto Service, Inc., 123 N.E. 2d 
470 (Mass.). 


54. Larson v. Bear, 230 P. 2d 610 (Wash). 


- Livingston v. Fuhrman, 37 A. 2d 747 (D. 
of C.). 


56. Skutt, Inc. v. Goodwin, Ltd., 251 App. Div. 
84 (4th Dept.). 


57. Johnson case, supra, footnote 8. 


A; to the profession of the law, I must say of it in 
general, that it requires the whole man, and must be his 
north star, by which he is to direct his time, from the begin- 
ning of his undertaking it, to the end of his life.” 
—Roger North, Discourse on the Study of the Laws, 


(London: Charles Baldwyn, 1824), page 7. 
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Antitrust Laws: 


by Sol M. Linowitz ¢ of the New York Bar (Rochester ) 


A Damper on American Foreign ‘Trade? 





Mr. Linowitz is concerned about a series of antitrust decisions recently 


handed down by American courts that may have definite deterrent effect 


upon American businessmen making investments or doing business abroad. 


The article, based upon an address before the Tenth Annual Conference of 


the Inter-American Bar Association, compares American law with the laws 


of other countries to show the restrictive nature of our policy. 





A group of decisions by American 


federal courts affecting business 
arrangements outside of the United 
States have in recent months been 


attracting considerable attention and 
deep concern. And quite properly so, 
for by their terms these cases will 
necessarily have a significant effect on 
business arrangements which Ameri- 
can companies may feel free to make 
anywhere in the world. 

The federal 
almost too familiar: Timken, National 
Lead, Minnesota Mining, Beneflux, 
Alcoa, General Electric (light bulb), 
1.C.1. and Holophane. Any American 
client’s 


cases involved are 


lawyer concerned with his 
foreign ventures has read them again 
and again (not always with increasing 
clarity or profit), and members of the 
Bar in other countries have, we know, 
also been pondering them at length. 
Reduced to its simplest terms, the 
thrust of these decisions is to subject to 
our antitrust laws agreements entered 
into with companies outside of the 
United States and thereby to create a 
possible liability on the part of the 
American participant in a joint busi- 
ness venture abroad. It is, of course, 


true that a careful reading of these 





decisions reveals that in each the court 
found a violation of the antitrust laws 
only when there was an absence of a 
bona fide effort to promote foreign 
trade and that in every instance com- 
panies dominant in an industry agreed 
among themselves to try to divide up 
world markets against competition. By 
the same token, in none of these cases 
has an American court said that Ameri- 
can and foreign companies may not 
join together for a valid purpose of 
expansion of trade, including as part 
of such an agreement restrictions and 
understandings reasonably and realis- 
tically related to the protection of 
legitimate property, patent and trade- 
mark rights and consistent with the 
maintenance or encouragement of com- 
petition. 

The widespread opposition to the 
impact of these decisions today is 
the that the 
application of our antitrust laws in the 


based on contention 
foreign area involves them in the for- 
eign policy of the United States and 
does so in a manner which thwarts 
rather than furthers American foreign 
policy objectives. As one thoughtful 
group has said:! 


[The] 


involved in the 


problems 

















application of our antitrust laws to 
commerce with foreign nations are so 
different from those presented when 
those same laws are applied to com- 
merce among the several states that 
we need a new procedure to accommo- 
date our laws to deal with the political 
questions that are so often presented. 
It is surely not good foreign relations 
or good national security or even good 
antitrust law to continue the present 
situation in which our statutes regulate 
without regard to the differences that 
prevail between the application of 
these laws at home and abroad and 
without provision for separate treat- 
ment of the political questions that so 
often arise when we apply these laws 
abroad. 


Accordingly, it is argued that our anti- 
trust law should be “not only an effec- 
tive instrument to achieve, where ap- 
propriate, our stated antitrust policy, 
but also a flexible instrument to accom- 
modate that policy to more pressing 
interests of our own security and 
relations with foreign nations in the 


world of today and the future”. 


Foreign Policy... 

Conflict with Antitrust Laws 
In support of this argument, it has 

also been pointed out that American 

foreign policy with respect to aid to 

often 


underdeveloped countries is 
hampered by the attempted imposition 
of antitrust sanctions; that, similarly, 





1. Report or Spectat ComMMITTEE on ANTI- 
trust Laws or THE ASSOCIATION OF THE Bar oF 
Tue Crry or New Yor«, page 29. 
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Antitrust Laws 


foreign trade and investment by Ameri- 
cans abroad are discouraged if there 
is a real danger of antitrust involve- 
ment; and in cases where foreign 
policy dramatically clashes with anti- 
trust policy—as in the case of the 
Iranian Oil Consortium of 1951 or the 
more recent Middle East Emergency 
Committee — antitrust considerations 


have had to be set aside. 


Of perhaps the greatest interest to 
lawyers outside of the United States 
is the contention that the practice of 
trying to apply our antitrust statutes 
made in _ other 
countries constitutes intrusion into the 
internal affairs of other 
Some have even gone so far as to label 
such an approach by United States 


to arrangements 


countries. 


courts “acts of judicial aggression” 
and “contrary to international law”. 
And, to paraphrase the comment of 
Charles R. Carroll of the National 
Foreign Trade Council, American 
companies find themselves punished 
in the United States for doing abroad 
what they would be punished for 
abroad for not doing. 


The aspects of the 
problem and the attendant uncertainty 
with regard to the course which an 
American manufacturer could properly 
follow abroad led the United States 
Senate Antitrust Committee to hold 
hearings recently in a search for mean- 
ingful answers. 


bewildering 


As part of the committee’s efforts, 
Senator Kilgore, chairman of the com- 
mittee, and Joseph W. Burns, chief 
counsel, attended conferences with 
representatives of American Chambers 
of Commerce in London, Paris and 
Rome. The same theme was heard 
everywhere: The laws of the foreign 
countries in question differed so much 
from those in the United States that 
an effort to apply our antitrust laws 
to foreign trade, 


investment and 


licensing abroad was raising grave 
obstacles to American business in other 


countries 
activities 


and hindering the very 
which our Government’s 
foreign policy sought to encourage. 
The American Chamber of Com- 
merce in London contended _ that, 
while it supported the antitrust laws 
at home, it felt that these laws should 
have no application in the . United 


The 


asserted that economic stability is an 


Kingdom. London Chamber 
important objective in British trade 
and the British view had been to recog- 
nize the desirability of fixed and stable 
prices. The attempted imposition of 
American antitrust policies into this 
kind of situation would, the London 
Chamber maintained, 


prove detrimental in many important 


of Commerce 


respects and cited this illustration: 
An American company which had 
for many years a 49 per cent interest 
in a British company manufacturing 
similar products in England recently 
determined to British 
venture because of the possible effect 


abandon its 


of our antitrust laws. The agreement 
between the American company and 
the British manufacturer called for 
the exchange of technical information 
and know-how and reserved certain 
markets for each company. The British 
and American companies then under- 
took to renegotiate a new agreement 
in an effort to avoid problems under 
American antitrust laws, but they were 
unable to obtain the consent of our 
Justice Department to the new agree- 
ment. Ultimately the American com- 
pany concluded that the only safe 
course was to divest itself of all interest 
in the British company in order to 
satisfy the Department of Justice. The 
net result of this, the London Chamber 
pointed out, was to drive the American 
company from the foreign field pre- 
cisely contrary to the Government’s 
apparent policy for economic expan- 
sion abroad; and at the same time 
the British economy was deprived of 
the benefits of know-how regarding a 
very significant industry. 

Accordingly the London Chamber 
advocated strongly that international 
business arrangements, which do not 
operate within the United States, 
should properly depend for their 
validity on the law of the place where 
they are engaged in business and not 
the laws of the United States. This, 
they said, would be the only course 
with both international 
comity and the over-all objectives of 
our Government. And, on the contrary, 
continuing to follow the present inter- 
pretation of our antitrust laws abroad 
would, the London Chamber claimed, 


lead to these consequences: 


consistent 
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1. Discouragement of United States 
investments overseas; 

2. Loss of 
States; 

3. Loss 


seas industry; 


income to the United 


of association with over- 

4. Compulsion of overseas associates 
to make arrangements with other com- 
panies in other countries; 

5. Loss of great opportunity to pro- 
mote international good will and 
friendship; and 

6. Risk that the United States will 
become isolated. 

American Chambers of Commerce 
and Rome ex- 
pressed virtually the same point of 


view. 


interviewed in Paris 
Interestingly enough, all this 
was taking place at a time when 
various countries of Western Europe 
first 
beginning to give serious considera- 


were themselves for the time 


tion to antitrust legislation. 


Restraints on Trade... 
The British Policy 

In Great Britain arrangements be- 
trade 
have historically been considered by 
courts in the light of their effect on 
“public interest”. But since the usual 
common law test as to the reasonable- 


tween competitors restraining 


ness of an agreement has_ been the 
effect upon the immediate parties, no 
one has been able to establish that an 
agreement which is found to be reason- 
able between the parties is at the same 
time contrary to public interest. Com- 
petitors have, therefore, been able to 
combine to fix prices, to allocate trade 
areas, to exclude outsiders, and the 
courts have been most reluctant to 
interfere with the sanctity of contracts 
thus made. 

In 1948 Parliament established a 
“Monopolies and Restrictive Practices 
Commission” and charged it with the 
task of conducting investigations where 
instructed to do so by the British 
Board of Trade. The function of the 
commission was to report whether 
conditions existed which were contrary 
to the public interest and, in the event 
of such unfavorable finding, to make 
recommendations as to actions which 
might be taken “to prevent or remedy 
any mischief”. This commission ar- 
rangement (which has no counterpart, 





ex- 
t of 
this 
vhen 
rope 
time 
lera- 


y the way, in our American system) 
1s been a loose and quite ineffective 
evice. Most of the work of the com- 
tission has consisted of investigations 
{ specific industries, but there was 
ne general study of collective dis- 
crimination in 1955 which found that 
there were certain discriminatory 
practices and arrangements prevalent 
in Great Britain. Two possible courses 
of action were recommended: (1) 
compulsory registration and publica- 
tion of agreements with subsequent 
prohibition of those later found to be 
against public interest, or (2) a general 
prohibition of practices with certain 
exceptions to be spelled out. The con- 
clusion was that the second course 
would be preferable. ; 

In 1956 there was passed in Great 
Britain the Restrictive Trade Practices 
Act designed to combat monopolies 
and other types of restrictive price 
agreements in Great Britain. In brief, 
the act provides that various practices, 
including agreements fixing prices and 
quotas, shall hereafter be regarded as 
against the public interest unless those 
who wish to participate can satisfy a 
tribunal called the Restrictive Practices 
Court—consisting of both legal and 
lay members—that the advantages con- 
ferred by the agreements will outweigh 
any harm which might be caused. All 
agreements which provide for price 
fixing, exclusive dealer arrangements, 
allocations and similar practices, must 
be registered, and the burden of prov- 
ing that any restrictive practices are 
not contrary to public interest is 
placed on the businessmen who are 
parties to the agreement. 

Germany has also passed an anti- 
trust bill which differs in some very 
important respects from the British 
Act. Prompted by American anti-cartel 
policies, the German statute would out- 
law cartel arrangements unless and 
until approved by a so-called cartel 
authority. The German legislation cata- 
logues the kinds of restrictive arrange- 
ments which would be deemed unlaw- 
ful. There will be expressly excluded, 
however, a cartel arrangement which is 
“likely to safeguard or promote foreign 
trade”. In short, German industrial 
combinations designed to open up 


foreign markets or compete vigorously 


outside of Germany will not be re- 


stricted by any of the current proposed 
provisions of the German restrictive 
trade practices act. 

In France the first antitrust law was 
passed in July, 1952, and it was 
superseded by a decree in August, 
1953. The French law provides for a 
technical committee wh?h would have 
authority to inquire into cartel and 
monopoly practices and to report to 
a governmental commission. The 
government is not bound to follow the 
decisions of the commission, although 
it generally does so. It is noteworthy 
that in France the government will in 
times of economic crisis or overpro- 
duction permit restrictive agreements 
which are considered beneficial and 
will even help to eliminate competition. 
For example, the railroad repair busi- 
ness in France was carried on by forty 
separate companies and it became 
clear that this was far more than were 
required. The government therefore 
asked for a reduction to twenty-two 
repair concerns and the others had to 
move into another type of business. 

An important influence with respect 
to competition in France is_ that 
the government establishes minimum 
wages as well as minimum prices. And 
there is a tendency to develop small 
units of operation rather than the 
American type of large business 
activity. 

In Italy there is no antitrust legisla- 
tion and restrictive practice arrange- 
ments are, therefore, legal. Economic 
conditions in Italy in the 1920's had, 
as a matter of fact, resulted in legisla- 
tion approving restrictive agreements. 
During the depression the formation of 
syndicates was specifically authorized ; 
and while these were ostensibly merely 
temporary measures, they still remain 
on the statute books. These syndicates 
were encouraged by the government 
to pool resources and were even 
granted certain tax exemptions. In 
1950 there was some effort to regulate 
these combines by requiring registra- 
tion of any restrictive agreements and 
submission of them for approval to a 
citizens’ commission. The bill did not, 
however, become law, but there con- 
tinues to be concern in Italy with the 
industrial combination. In_ recent 
months an antitrust bill was submitted 
to the Italian Parliament which would 
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prohibit all joint attempts to restrict 
competition on the Italian market, fix 
prices of raw materials or products, 
set production or market quotas, regu- 
late investments, and distribute zones, 
products, customers and sources of 
supply. It would not, however, affect 
situations in which one large company 
had acquired a dominant position in 
the market. Under the bill a nine-man 
commission is to be established in 
order to determine compliance with 
the law and to take such steps as might 
be required in order to re-establish a 
free market. 


In this hemisphere, Canada has for 
some time had its own experience with 
anti-monopoly legislation and _ prose- 
cution. While monopoly and the in- 
tent to monopolize have been illegal 
in Canada since 1889, there were few 
significant anti-monopoly prosecutions 
until after World War II. The Mac- 
Quarrie Committee in Canada — in 
charge of anti-monopoly enforcement 
—was re-formed in 1952 and estab- 
lished both an investigative and en- 
forcement staff to bring offenders 
before a Restrictive Trade Practices 
Commission. Following a_ hearing, 
the Commission recommends to the 
Minister of Justice whether recourse 
should be had to the courts in the case 
of a particular offense. 
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Since 1950 there have been some 
significant moves against merger and 
monopoly in Canada—of which the 
most dramatic was the Canadian 
Match monopoly case upheld by the 
Canadian Supreme Court in 1954. 


Despite considerable opposition to 
any important extension of anti-monop- 
oly policy in Canada, it is likely that 
the antitrust policy will be strengthened 
in the future. 


Antitrust Suits... 
An American Hazard 

While this bird’s eye view of anti- 
trust efforts in some other countries 
suggests that other small steps are 
being taken to combat monopolies and 
combinations in restraint of trade, it 
is still unmistakably clear that the 
American who seeks to enter into a 
joint business arrangement abroad 
will find himself under greater restraint 
than his non-American competitor or 
partner. And despite the best intentions 
and warm assurances that American 
industry is seeking the opportunity to 
help in the expansion of the produc- 
tion facilities of other countries, the 
thoughtful American businessman who 
seeks to enter into a non-American 
manufacturing venture must carefully 
ask whether by doing so he will be 
incurring a significant danger of prose- 
cution under the American antitrust 


laws. 


In May, 1957, the Special Com- 
mittee on the Antitrust Laws of The 
Association of the Bar of the City of 
New York issued a preliminary report 
dealing with the problem. After ex- 
amining the situation and pointing up 
the difficulties which have resulted, the 
Committee offered a solution: It pro- 
posed that the American Congress pass 
a law specifically vesting in the Presi- 
dent power to grant exemption from 
the antitrust laws to any person or 
company which the President specifi- 
cally finds is in its foreign commerce 
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activity furthering the national security 
or foreign policy of the United States. 
It is the Committee’s opinion that only 
the formidable 
complexities of the problem be effec- 


by this means can 


tively met. 

While the Committee’s position is 
entirely understandable, there is at 
least a serious question as to whether 
compliance with the Committee’s rec- 
ommendation would, in fact, achieve 
the objectives sought. In the first place, 
there is a practical problem of whether 
the American Congress, charged by 
the Constitution with the regulation of 
commerce and legislating in the area 
of monopoly and antitrust since the 
Sherman Act of 1890, would be willing 
to surrender its authority in this area 
to the Executive. Apart from this, how- 
ever, there is a grave question as to 
whether the proposal of the Committee 
would not propel the whole situation 
into the political arena and bring with 
it concomitant pressures designed to 
secure an exemption for one particular 
industry or another. Moreover, the 
requirement that such exemption be 
accompanied by a special finding of 
the President would necessarily be a 
and 


factor and, thereby, defeat the major 


limiting unduly complicating 
purpose of the proposal. 

Is there a better answer? The Report 
of the Attorney General's Committee 
on Antitrust Laws, 1953, 
suggested that the Department of 
Justice recognize the need for con- 


issued in 


sultation with other branches of the 


Government before instituting anti- 
trust action in the international area. 
Specifically, it indicated that in recent 
years the Department of Justice had 
consulted informally with the Depart- 
ment of State, Department of Defense 
and National Security Council in these 
matters. Obviously the need is for more 
than a haphazard type of informal 
consultation when we are dealing with 
matters which may seriously affect 


the foreign policy of the United States. 


American Bar Association Journal 


There are a number of agencies of the 
Government which are entitled to be 
heard and whose views are deserving 
of thoughtful consideration before a 
decision is taken to institute antitrust 
proceedings with reference to foreign 
business ventures. In addition to the 
Departments of State and Defense, 
the Departments of Commerce and 
Treasury and Interior and Agriculture 
may in particular cases be directly con- 
cerned. Similarly, the United States 


Information Agency and the Inter- 
national Cooperation Administration 


may be as important to a determina- 
tion in a given case as the National 
Security Council. 

It is hardly novel to urge that the 
most practical way for dealing with 
the situation immediately is to es- 
tablish an Inter-Governmental Agency 
Committee which could be called to- 
the 
the 
decision as to whether proposed action 


gether to meet with Attorney 


General and help in ultimate 


under the antitrust laws will be in 
furtherance of the national interest. 

All of us are today deeply con- 
cerned about the state of our national 
foreign policy and recognize the vital 
stake which we have in the kind of 
world we seek to build together. As 
members of the Bars of our respective 
countries, we are under an obligation 
to be at the forefront in helping to 
develop policies and procedures which 
will assure the right kind of working 
relationships among nations in order 
to advance the paramount objective of 
better understanding and world peace. 
For us in the United States, both the 
challenge and the opportunity are 
greater than ever before. Almost a 
half-century ago President Theodore 
Roosevelt summarized the choice which 
is still before us: “The United States 
of America has not the option as to 
whether it will or will not play a great 
part in the world. It must play a great 
part. All that it can decide is whether 
it will play the part well or badly.” 
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A Country Lawyer's Memorandum: 


Stare Decisis and the Tax Court 


by Malcolm Muir @ of the Pennsylvania Bar (Williamsport) 


Uniformity is one of the goals of jurisprudence, and it would certainly 


seem that taxpayers could expect uniformity in the administration of a 


single statute such as the Internal Revenue Code. In fact, however, the Tax 


Court and the various federal District Courts have similar jurisdiction over 


tax cases, and the Tax Court has not felt itself bound to follow the Courts 


of Appeals. The result is a lack of uniformity which, at best, is a nuisance 


for the taxpayer; at worst, it represents, as Mr. Muir sees it, downright 


injustice. 





At the present time a controversy 
exists between the Tax Court and the 
several Courts of Appeals as to whether 
the Tax Court is obliged to follow 
decisions of the Circuit Courts, which 
are the courts having powers of re- 
view over the Tax Court. 

When a Circuit Court has reversed 
the Tax Court, and thereafter the same 
question comes before the Tax Court 
in a case which is appealable as a 
matter of right to the same Circuit 
Court, does the Tax Court have the 
right to refuse to apply the law as 
enunciated by the appellate court? The 
Tax Court claims such a right; the 
Circuit Courts deny it. The matter is 
at present in a stalemate. The courts 
involved have incorporated into re- 
ported opinions the reasons for their 


respective positions. 


The Position of 
the Courts of Appeals 


Both the Sixth and Seventh Circuit 
Courts of Appeals have held! in what 


appears to be an open reprimand that 
the Tax Court in declining to follow 


established precedent is exceeding its 
authority for the following reasons: 

1. U. S. District Courts, which also 
have jurisdiction in tax matters, are 
bound to follow rules of decisions 
pronounced by the U. S. Court of 
Appeals having appellate jurisdiction. 
The mere fact that the Tax Court has 
jurisdiction in tax cases throughout 
the nation does not establish its su- 
periority over U. S. District Courts, 
and the Tax Court is no less bound 
by decisions of the Courts of Appeals 
than are the District Courts. 

2. The desire of the Tax Court to 
establish a uniform rule throughout 
the nation does not empower it to dis- 
regard decisions of its reviewing 
Courts of Appeals. 

3. The Supreme Court of the United 
States alone has power to review and 
reverse decisions of the Circuit Courts. 
The Tax Court, which is inferior to 
the Circuit Courts, has no such power 
of review and reversal, and, particu- 
larly, a decision by one judge of the 
Tax Court which in effect overrules 
the decision of the Court of Appeals in 


the Circuit in which both cases arise is 


not consonant with the responsibilities 
of the respective tribunals involved. 


The View of 
the Tax Court 

The Tax Court has the right to ad- 
here to its own views,” notwithstand- 
ing reversal on the precise point by a 
Circuit Court to which the case could 
go on appeal, for the following reasons: 

1. The Tax Court is a court of 
national jurisdiction and should fol- 
low its own honest beliefs, after care- 
fully considering the opinions of the 
Circuit Courts, until the Supreme 
Court decides the point on which it 
has been reversed. 

2. Congress intended the Tax Court 
to decide all cases uniformly regard- 
less of where they may arise, and the 
Tax Court could not perform its func- 
tions properly were it to decide one 
case one way and another differently 
merely because appeals might go to 
different Courts of Appeals. 

3. Congress intentionally “inverted 
the triangle” so that from a single 
national jurisdiction, the Tax Court, 
appeals would spread out to eleven 
Courts of Appeals. 

4. The Tax Court never knows, 
when it decides a case, where any 
appeal from that decision may go or 





1. Stacey Mfg. Co. v. Commissioner of In- 
ternal Revenue, 237 F. 2d 605 (6th Cir. 1956); 
Sullivan v. Commissioner of Internal Revenue, 
241 F. 2d 46 (7th Cir. 1957), and Stern v. 
Commissioner of Internal Revenue, 242 F. 2d 
322 (6th Cir. 1957). 


2. Arthur L. Lawrence, 27 T.C. 713 (1957). 
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whether there will be an appeal. It 
usually knows the Circuit Court to 
which an appeal could go, which 
depends on where the return was filed, 
but the parties may lawfully stipulate 
that the appeal shall lie to another 
Circuit Court. 

5. Frequently a decision of the Tax 
Court is appealable to more than one 
Circuit Court. 

6. The Circuit Court to which an 
appeal would lie may have decisions 
outstanding which are not easily recon- 
and the Tax Court 
know the attitude of the appellate 


ciled, does not 
court on the question before the Tax 
Court. 

7. The Tax Court cannot conscien- 
tiously deviate from the statutory duty 
imposed on it to achieve uniformity, 
with all due respect to the Courts of 
Appeals, unless Congress or the Su- 
preme Court otherwise directs. 


Uniformity Versus 
Stare Decisis 

The desire of the Tax Court for 
uniformity in the application of the 
tax laws is laudable but should be 
required to give way to the principle 
of stare decisis. When two principles 
evoke an irreconcilable conflict, as 
they do here, the values incident to the 
application of each should be weighed 
and the decision given to the pre- 
ponderant. 

The 


yuts litigants to unnecessary appeals, 
{ -) d 


present anomalous situation 
with resulting delay and expense, and 
the the Circuit 


Courts by appeals involving a question 


consumes time of 
on which they have recently reversed 
the lower court. These disadvantages, 
in my opinion, far outweigh the ad- 
vantage of trying to achieve uniformity 
in the application of the tax laws, a 
goal which is somewhat remote and 
ephemeral. 

It does not seem to me that there 
is uniformity in the application of the 
tax laws if one taxpayer succeeds in 
having the Circuit Court reverse the 
Tax Court and another taxpayer, with 
a right of appeal to the same Circuit 
Court, subsequently loses before the 
Tax Court on the same question. If the 
of the Circuit Courts 
followed, at least there will be uni- 
formity within the Circuit. 


decisions are 


Appeals from the Tax Court go to 
the Court of Appeals of the Circuit in 
which is located the District Director’s 
office where the return involved was 
filed, and if none was filed, then to 
the Court of Appeals for the District 


of Columbia Circuit, unless the parties 


stipulate otherwise.* 

When a Circuit Court to which an 
appeal would lie as a matter of right 
under I.R.C. 7482(b) (1) has reversed 
the Tax Court on the precise point at 
issue in a subsequent case before the 
Tax Court, and the lower court per- 
sists in its views, can it reasonably be 
expected that the losing party, whether 
the taxpayer or the Government, will 
stipulate that an appeal be taken to 
another Circuit? In order that the 
Tax Court may know to which court 
the appeal would lie, a rule could be 
promulgated by the Supreme Court. 
under its power to prescribe uniform 
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rules for appeals from the Tax Court,* 
which would prescribe that the time 
for filing the stipulation mentioned 
above shall expire when the case is 
ripe for decision by the Tax Court,° or 
the statute could be amended to the 
same effect. This should be adequate 
in substantially all cases except the 
situation where taxpayers in a single 
suit have filed tax returns in different 
circuits. 

In those cases which are appealable 
as a matter of right, without stipula- 
tion, to more than one Circuit Court, 
it would seem that if one Circuit Court 
has enunciated the law, its decision 
should be followed by the Tax Court. 
But if more than one of the appropriate 
reviewing courts in this situation have 
decided the point, and the decisions 
are in conflict, the Tax Court should 
have the right to follow its own views. 

Until the last term, the United States 
Supreme Court had not been presented 
with an appeal where it could settle the 
controversy. during that 
Term it had such an opportunity in two 


However, 


cases, Sullivan v. Commissioner and 
Commissioner v. Stern,® in both of 
which the Circuit Courts‘ had been 
biting in their criticism of the Tax 
Court’s attitude. The Supreme Court 
did not comment upon the dispute. 

The Committee on Court Procedure 
of the American Bar Association, which 
had held the matter in abeyance pend- 
ing the Supreme Court decisions in 
Sullivan and Stern, has recommended 
that the Internal Revenue Code be 
amended so that a decision of a United 
States Court of Appeals will be given 
the same effect by the Tax Court in 
cases reviewable by such Court of 
Appeals as it would be given by a 
District Court in that Circuit.® 

The present impasse puts the tax- 
payer to a serious disadvantage. For 
example, assume that the taxpayer is 
an executor of a decedent’s estate who 
has filed an estate tax return in a 
District Director’s office in the Third 





3. I.R.C. 7482(b). 

4. LR.C. 7482(c) (2). 

5. For alternate solution, see Tax Note by 
Jack Lee Orkin, “The Finality of the Court of 
ea Decisions in the Tax Court”, 43 A.B. 
A.J. 945. 

6. Sullivan v. Commissioner, 356 U. S. 27, 
78 S. Ct. 312, 1 A.F.T.R. 2d Par. 58-544 (March 
17, 1958); Commissioner v. Stern, 357 U. S. 39 
(decided June 9, 1958). 

7. See footnote 1, supra 

8. Section of Taxation, American Bar Asso- 
ciation, 1958 Program and Committee Reports 
to be presented at the nineteenth annual meet- 
ing of the Section, page 70 





Circuit. Some of the property includ- 
able in the estate is insurance proceeds 
on the decedent’s life payable to his 
widow in equal installments for life, 
ten years certain. The Tax Court has 
ruled that no portion of the proceeds 
qualifies for the marital deduction.” 
The Third Circuit has reversed,'” hold- 
ing that of the two reserves set up by 
the insurer, one for the ten-year period 
and one for the widow for life after 
such period, the latter qualifies for the 
Although the ¢ 
missioner of Internal Revenue did not 
appeal from the Circuit Court decision, 


marital deduction. Com- 


the District Director will undoubtedly 
disallow the marital deduction as to 
any portion of the proceeds of this 


insurance. 
If the the Tax 


Court, he may well receive an adverse 


taxpayer goes to 
decision, almost certainly reversible on 
appeal. 


he is 


If the taxpayer pays the tax, 
entitled to sue in a District 
Court!! in the Third Circuit, which is 
obliged to follow the Court of Appeals 
for that Circuit, 
favorable decision. 


and will receive a 
In order to elect 
the forum of the District Court, there 
is imposed on the taxpayer and the 
estate the hardship of raising sufficient 
moneys to pay the tax—a very real 
hardship indeed in many cases, and 


If the 


executor cannot manage to pay the tax, 


in some cases an impossibility. 


Stare Decisis and the Tax Court 


receives an unfavorable decision, he 
will not be impressed with the legal 
niceties and the majesty of the uni- 
form application of the tax law, but 
will be distressed at the prospects of an 
appeal involving unnecessary expense 
and delay. 

It is respectfully submitted that the 
Circuit Courts have the better of the 
argument, and that in the absence of 
dictum of the Supreme Court on the 
matter, the statutes and rules should 
be amended to implement the Circuit 
Courts’ views. 





Reilly’s Estate, 25 T.C. 1955) . 
10. In_ re Reilly’s Estate, ao r 2d 798 (3d 
be 1 1957) 


is obliged to go to the Tax Court, and tS USCA. 1246(a) (1). 


THE LAWYER’S TEN COMMANDMENTS 


1. Stupy: Law is continually being transformed. If you do not follow its 
changes, you will be less of a lawyer every day. 


2. THINK: Law is learned by study, but it is exercised by thought. 
3. Work: Law is arduous toil put in the service of justice. 


4. Ficut: Your duty is to fight for the law; but in the day when you find 
the law in conflict with justice, fight for justice. 


5. Be Loyat: Be loyal to your client, whom you must never forsake until 
he proves to be unworthy of you. Be loyal to your adversary, even when he is 
disloyal to you. Be loyal to the judge who, not knowing all the facts, must rely 
on your word, and, as far as the law is concerned, at one time or another, he 
must have confidence that you trust him. 


6. Be ToLerAnT: Tolerate the truth of others as much as you would have 
others tolerate your own. 


7. Be Patient: Time will vindicate those things which are done with its 
collaboration. 


8. Have Fairn: Have faith in the law as the best instrument for the co- 
existence of men; in justice as the normal destiny of the law; in peace as the 
generous entity of justice; and above all, have faith in freedom without which 
there is no law, no justice and no peace. 


9. Forcet: Advocacy is a struggle of passions. If in each combat you would 
burden your soul with rancor, there will come the day when life will be im- 
possible for you. The combat over, quickly forget your victory or your defeat. 


0. Love Your PRoFEssION: Seek to consider advocacy in such a way that 
the day when your son asks for advice as to his destiny, you will consider it 
an honor to propose that he become a lawyer. 


FE. J. Couture, in La ABocacia EN Espana Y EN EL Munpo, 
Volume I (Translated by Ethel M. Spiegler.) 
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Keep Reading the Canons 

Most of us studied the Canons of Ethics when we were 
preparing for bar examinations. Most of us have never 
looked into them again except on such occasions as when 
we wanted to see whether the conduct of some opponent, 
which to our prejudiced eyes looked wrong, was not 
unethical in the sight of the rest of the profession too. Any 
member of the Bar, however, who has not read the Canons 
through from beginning to end in the light of his pro- 
fessional experience is not a full-fledged lawyer. A mere 
study of the Canons without the background of a lawyer’s 
life will not reveal their true meaning. 


No matter how oblivious you may be to the comfort of 
others under ordinary circumstances, when you represent 
a client whose liberty, or perhaps whose life, depends on 
a word from the jury, it comes quite naturally to ask the 
judge whether the bailiff may not draw the shade on the 
last window so that the glare won't strike Number Nine’s 
eyes. Unless you have read it since student days you don’t 
remember that Canon 23 says: 


All attempts to curry favor with juries by fawning. 
flattery or pretended solicitude for their personal comfort 
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are unprofessional. Suggestions of counsel, looking to the 
comfort or convenience of jurors, and propositions to dis- 
pense with argument, should be made to the Court out of 
the jury’s hearing. . . . 


When you first began to try cases you would hear the old 
timers around the courthouse say of some currently 
successful lawyer, “He is always arguing to the jury. Every 
objection, every motion, is part of his summing up.” That 
sounded like a good idea and, as you developed a technique 
along those lines, it never occurred to you that any of those 
Canons of Ethics that you had read just before you took 
the bar examinations might have a bearing on the subject. 
To one in that situation it comes as quite a shock to read 


in Canon 22, 


. Neither should [a lawyer] introduce into an argument, 
addressed to the court, remarks or statements intended to 
influence the jury or bystanders. 


Perhaps, as your practical education progressed, some 
veteran who had the right to open and close an argument 
made a perfunctory presentation in chief and then, after 
you had, of necessity, replied in generalities, really went to 
town in his rebuttal. The probabilities are that, as you 
considered the advisability of adopting those tactics, you 
were not disturbed by any memory of that part of Canon 
22 which says that 


It is not candid or fair for the lawyer . . . in those 
jurisdictions where a side has the opening and closing 
arguments to mislead his opponent by concealing or with- 
holding positions in his opening argument upon which his 
side then intends to rely. 


Even before you took the bar examinations you had 
been convinced that the only tribunal that could pass upon 
the guilt of a defendant in a criminal case was the judge or 
jury and that the lawyers’ beliefs as to innocence or guilt 
were irrelevant, that the duty of each of them was to bring 
out every fact and argument in favor of his side of the case 
irrespective of his personal belief as to innocence or guilt. 
Yet, when your client’s liberty is at stake, and your heart 
cries out to you that he is innocent, don’t you owe it to 
him to tell the jury so? Canon 15 says not: 


It is improper for a lawyer to assert in argument his 
personal belief in his client’s innocence or in the justice 
of his cause. 


That may seem strange at first but, after the shoe has been 
on the other foot and the court has declared a mistrial 
because the district attorney has improperly asserted “his 
personal belief . . . in the justice of his cause” in a case 
where you would have been unable truthfully to assert 
your personal belief in your client’s innocence, the reason 
for the Canon emerges. If the prosecuting attorney were 
free to assert his belief in the justice of his cause and you 
were free to assert your belief in the innocence of your 
client, your failure to do so would be proof to the jury that 


you had no such belief and your client would suffer for his 





lawyer's pre-judging of the case. 


Like some great poem whose words convey more and 
more meaning as the reader’s life unfolds, the Canons, as 


Editorials 


the lawyer progresses, reveal more and more of their 


is a minister. 


The Cromwell Library 


function in the process of attaining the justice of which he 


Offers New Services to Lawyers 


The Cromwell Library in its policy 
of service for lawyers, in addition to 
its able librarian, John C. Leary, is 
now fortified by three other law librar- 
ians—W. Lawrence Keitt, Director of 
the Law Library of Congress, Charles 
A. McNabb, Executive Librarian of The 
Chicago Bar Association Library, and 
William R. Roalfe, Librarian of the 
Northwestern University Law Library. 
These men, along with Milton E. 
Bachmann, the highly experienced 
Executive Secretary of the Michigan 
State Bar Association, and the Chair- 
man, constitute the Library Services 
Committee of the American Bar Foun- 


These 


about the opportunity for service to 


dation. men are enthusiastic 
the lawyers of this and other countries 
in the dissemination of legal knowledge 
instead of the storage of it. This is now 
made possible by the use of modern li- 
brary methods, including photo copies, 
microfilm and Microlex and the neces- 
sary cards and readers. 

The road is now open to lawyers in 
all communities, large and small, to 
have available for their study, briefing 
and preparation of legal opinions, 
briefs and arguments the material in 
the large libraries and library centers. 
Many lawyers throughout the country 
have taken advantage of this valuable 
service and testify to its worth. Modern 
briefing covers a vast field other than 


In the field of ad- 


court decisions. 


ministrative law and practice access to 
decisions and articles is a necessity and 
is not generally available. A steady rise 
in professional ability should be the 
result of the library facilities of the 
Cromwell Library and others now be- 
ginning a similar service. There should 
be few excuses for unprepared and in- 
adequate legal advice, briefs and argu- 
ments in the courts. The ambition of 
the Cromwell Library of service to 
lawyers everywhere is on the road to 
fulfillment. Try it—it is yours for the 
asking at a small cost. 

This work will not be confined to 
the lawyers of this country if these far- 
seeing law librarians have their way. 
The AMERICAN Bar AssociaTIon Jour- 
NAL’s foreign distribution list is ex- 
panding and it is expected that the 
number of distributions will be in- 
creased for each country to reach as 
many lawyers as possible. Legal publi- 
cations of other countries are now be- 
ing received in exchange for the Jour- 
NAL. A set of Microlex cards of the 
United States Supreme Court Reports 
and other material and a reader were 
presented to the new Korean Legal Cen- 
ter built by the lawyers of Korea. Trin- 
ity College, Dublin, does not have a set 
of the reports of the United States Su- 
preme Court and it is expected that 
Microlex cards and a reader will supply 
that need. Pakistan will have a law 
center erected by the state and similar 


material should go to that and other 
which 


will not be a one-way street, of the 


countries. Mutual exchange, 
science of jurisprudence, administra- 
tion of justice, and forms of govern- 
ment will aid in the building of gov- 
ernment by law, so ardently and under- 
standingly promoted by President 
Rhyne. 

In addition, lawyers everywhere are 
now confronted by a growing problem 
created by the fact that their clients 
are operating manufacturing plants of 
all kinds in many parts of the world, 
aiding in the improvement of the 
standard of living through employ- 
ment of willing workers in those coun- 
tries, the effect and extent of which is 
now realized. A greater exchange of 
knowledge of business laws and prac- 
tices, forms of government and legal 
systems, and wider acquaintance among 
lawyers in other countries is inevitable. 
It is not the problem only of the law- 
yers in the large centers, it is as wide 
as the business of this country. You 
may be the next. 


Thus the great gift of Mr. Cromwell 
grows in concept and practice. 


It grows also in the service to bar 
associations and their members. The 
collection of bar association material 
of all kinds is being made with the 
definite hope that association effective- 


(Continued on page 902) 
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Lord Chief Justice Coke: 


A Judge’s Attitude ‘Toward His Friends 


by Louis Ottenberg @ of the District of Columbia Bar 


There is nothing new under the sun and, as Mr. Ottenberg points out 


in the following article, most of the problems of society that we are con- 
cerned about today have puzzled past generations. The use of friends in 
high places for personal gain was a problem in Stuart England, as it is 
today in our own country. When he became Lord Chief Justice in 1606, 
Lord Coke spoke on the proper relationship of a judge to his friends and 
neighbors. Mr. Ottenberg calls our attention to his words in this article. 





To what extent should a lawyer cut 
himself off from the ties of family and 
friends when he becomes a judge? 
That has been a problem from time 
immemorial. 

And that was a problem facing Sir 
Edward Coke when he became Lord 
Chief Justice of the Court of Common 
Pleas of England in the summer of 
1606. In his native Shire of Norfolk, 
his relatives and friends were very 
numerous. Some were poor but many 
were rich and powerful. To do even 
justice to all alike was not going to be 
easy, particularly under the conditions 
existing in the days of King James I. 

Sir Edward was a Norfolk man, and 
proud of it. The Midlands constituted 
the circuit of the new Lord Chief 
Justice. Norfolk was in that circuit. 
What could be more appropriate, there- 
fore, than that within a matter of weeks 
after his judicial appointment by King 
James I, Lord Coke should hold his 
first court session of assize and gaol 
delivery at Norwich, the most important 
city in Norfolk. 

Because of the affection they had for 
him and he for them, his kinsfolk and 
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his friends literally poured into Nor- 
wich to greet their “native son”. From 
his birth there in 1552 until his death 
and burial there in 1634, throughout 
his years of success and adversity, 
Norfolk was always “home” for Sir 
Edward. 

On this August day in 1606, so great 
was the crowd gathered at this court 
session that the great Castle Hall had 
to be used; Shire House, the regular 
place of meeting, was just too small. 

With all the pomp and ceremony 
attendant upon so important an oc- 
casion, the Chief Justice ascended the 
bench in his new bright red silken 
robes of office. He was about to charge 
the grand jury. But first he must say 
a few words to his family, his friends 
and his neighbors here assembled from 
all over the shire. His speech was a 
It also laid 
down a course which many judges 


preface to his charge.! 


have found sane and salutary to this 
day. 
THE LORD COKE, 
the Preface to his Charge given at the 
Assises houlden in Norwich, the 
fourth of August, 1606. 


Because I perceive the time hath 
more swiftly passed then | did expect: 
my strife and labour with my selfe, 
hath bin in my selfe to abreviate what 
I purpose to speak. And thogh my 
speech shall principally bee directed 
to you of the Jurie, which are sworne: 
yet for that I know the scope and 
summe of my endevours are solely 
dedicated to Gods glory and my coun- 
tries publicke benefit, | hope that all 
my words shall extend unto the generall 
good of all these here present; unto 
whom they are spoken. For I do pur- 
pose in my course, as it were with a 
finger to point out those growing and 
groning evils, which doe not only for 
the present time disturb & hurt our 
PUBLIQUE WEALE, but doe also 
strive, and that with a most dangerous 
force to deface, ruin, & utterly subvert 
the Honors of our auncient name, & 
our now GREAT BRITTAINES MON- 
ARCHIE. But before the substance of 
my intended speech receives his pur- 
posed begining, I think it not amisse 
first to begin with my selfe, and of 
myselfe to speake thus much. 

There was a certaine young 
ROMANE, whose youth so directed his 
labours, with industrious care to at- 
taine to knowledge by the reading and 
study of good letters, as that the 





1. The Speech has been taken verbatim from 
Tue Lorp Coxe: His Speech anp CHARGE WITH 
A DISCOVERIE OF THE ABUSES AND CORRUPTION OF 
Orricers (London: Printed for Nathaniell 
Butter, 1607). The spelling has been partly 
modernized. 
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SENAT OF ROME amongst themselves 
determined to make that yong man a 
judge: thereby with honored reputation 
to recompence the travels of his youth, 
& to give encouragement unto other 
ROMANE Citizens by their good en- 
devors to attain unto like estate & 
credit in the government of ROMES 
PUBLIQUE WEALE. 

It happened that shortly after the 
determination by the CONSULS & 
SENAT agreed upon, the yong man 
upon whom the place of a judge shold 
be conferred, coming unto the knowl- 
edge thereof, fell presently into a 
deepe consideration with himselfe 
about the force & Office of that worthy 
place wherunto he should, be called. 
And first considered that in his owne 
opinion, he was most unfit: sufficiently 
to execute the substantiall and some- 
times dangerous (though most com- 
mended duties) properly belonging to 
so great a dignity. For this yong 
ROMAN having many Friends, Kins- 
folkes, & Allies, some of them of such 
Rancke & Place, in the authority of 
government, as that their love or hate 
could not aptly draw unto it selfe a 
light or trivial respect (amongst whom) 
this young man thoght that coming 
to be a JUDGE; time might unhappely 
produce some such occation wherein 
his sentence, in the place of JUDG- 
MENT, might give distate, procure 
enimies, loose Friends & gaine suspect 
of hatefull partialitie. From which cor- 
rupt & most impoysoned evill, thogh 
this yong ROMAN did never so much 
desire, to stand cleared, yet JUDGING 
amongst Friends, & Kinsfolks, he 
should assuredly (as he thought) by 
some detractors, be thereof suspected. 

The ROMAINE CITTIZEN having 
thus unto himselfe presented divers 
Obstricles and Objections, which could 
not in his owne sence receive sufficient 
contradiction, he resolved by no meanes 
to take upon him the Place & person 
of a JUDGE: but did use all his 
Friendes and greatest power of meanes 
to perswade the SENATE, to alter 
their determination concerning him 
and to bestow so great an Office on 
some other, that might more worthily 
deserve the same. 


Whilest this young man continued 


in a discontented passion, with purpose 
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to desire some good advice, he goeth 
unto a faithfull friend of his, whom he 
acquainted with what the Senate pur- 
posed, and how loath he was to under- 
take so high an Office as to be a Judge. 
His friend upon hearing the cause, 
presently concluded, that hee had great 
reason to shun the execution of such 
an Office, in the discharge whereof, so 
much danger rested. For (said he) 
Cave ne fis ludex inter Amicos because 
inter Amicos Inditare, Amongst friends 


to judge is a thing nothing more dan- 


gerous. And therefore he constantly 


advised, that in any wise he should 
refuse such honor, though offered unto 
him: rather be contented with a meane 
and privat life, then in such a place to 
be imployed: in which he should as- 
suredly loose old friends, and get new 
enemies. 

This yong man (though thus by his 
friend advised, and in himselfe re- 
solved never to take upon him any 
such, as he accounted dangerous dig- 
nitie) yet when he understood that the 
Senat would not be altered in their 
purpose, but that by them the place was 
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decreed unto him, he then determined 
with himselfe, to trie the counsell of 
some other friend, whose Judgment 
and Experience might beare some 
generall note, in directing the high 
affaires to the State belonging. And 
in this purpose he went unto a certain 
Nobleman, whose prudent wisdome 
had oft bin used in businesse of most 
weighty consequence: unto whom, 
when he had laid open his mind, 
shewed his griefe, and signified the 
Senats pleasure. The noble Gentleman 
with pleasant, yet grave alacritie of 
spirit (seasoned with the soundnesse 
of a learned and understanding wise- 
dome) did most powerfully advise, that 
this young man should cheerfully accept 
so worthy an Office, being so freely be- 
stowed upon him. And that he should 
by no means seeme to neglect the 
gracious clemencie of supreme authori- 
tie: Nor in any sort account it danger- 
ous amongst friends to judge: for in 
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the Office and execution of Judgement, 
he that is a Judge ( Definet esse Amicus) 
ceaseth to be a friend: for in the man- 
ner of judgement, no acquaintance, no 
griefes, no friends, no remembrance of 
fore-passed present, or hope of future 
friendship must direct the thoughts of 
him that is a Judge. All that on judge- 
ments seat is done, must be because 
Justice commaunds the doing thereof, 
and that with no other affection, but 
onely because it is just. And therefore 
said this Noble Gentleman unto his 
friend, arme thy selfe, in the constancie 
of a conscionable uprightnes, and be 
noe longer loath to execute the Honor- 
able Office of a JUDGE, but in thy love 
to ROMES COMMON-WEALTH, dedi- 
cate thy laboures to her publique 
benefit. 

By the grave and sage advice of that 
Honored Lord, this yong man was 
perswaded contrarie to his former 
purpose, with humble thankfulnes to 
accept that Office, which the SENATE 
without any means of his, was pleased 
freelie to bestowe upon him: and yet 
generallie made shewe as if he ment 
the contrarie and soddainlie preparing 
a sumptuous Feast, unto which he en- 
vited all his Friends, Kinsfolke, and 
familiar acquaintance, seeming that in 
regard he did rather choose to leave 
his Countrie, then to take upon him 
the Office of a JUDGE: he had pro- 
vided a Banquet or Feast, to Banquet 
with his Friendes before his departure: 
and in some solemne maner would take 
leave of them all. Who being, as they 
thought, to this end assembled did 
sorrowfully expect the occation of their 
griefe, by the departure of their friend, 
which when the yong man perceived, 
he spake thus unto them. 

It is true that I purpose as I must, 
to take my leave of you all, and to be 
a stranger to my dearest friends, and 
nearest Allies: I must forget all former 
friendships, and my most familiar Ac- 





quaintance, | must accompt [ account] 
as greatest strangers unto me; Thus 
must I depart from you, & yet continue 
amongst you, for by the love, power 
& authoritie of the SENATE, I am 
appointed to be a Judge, and in the 
seate of Justice, I must forget the re- 
membrance of your former friendships 
and acquaintance, and onely in the 
person of a Judge, with respect to 
keepe my conscience cleare, 1 must 
with equitie and uprightnes, justly 
administer justice unto you all. And 
this is my cause, by the love & favour 
of my greatest maister King JAMES, 
in whose royall and gratious disposi- 
tion | am, (S/NE PRECATIONE, VEL 
PRECATIO, without price or request, 
freely called unto this great Office, by 
the favour of my King) unto whose 
service, my life, and all I have is 
humbly bound, by him, and by his 
gratious Clemency, I am thus sent to 
bee a JUDGE amongst my Kinsfolkes 
and familiar friends, even in bosome 
of my native Countrie. 

I must therefore as the young 
ROMAINE did, take leave of all former 
Acquaintance, & do that which is just 
unto all Estates and Degrees, without 
partialitie. Which dutie (by Gods 
permission and assistance) I will 
faithfully performe, so long as God 
and my King shall please: that in this 
place I be employed in the upright- 
nesse and equitie of Judgement, shall 
all my performance entirely consist. 
The contrarie whereof shall (as I 
hope) neither be desired nor expected. 
And thus much for my selfe. 


oe 


The polestar of the Lord Chief Jus- 
tice was also clearly stated thus in 
Leviticus 19:15: 


Ye shall do no unrighteousness in 
judgment: thou shalt not respect the 
person of the poor, nor honour the 
person of the mighty: but in righteous- 
ness shalt thou judge thy neighbour. 
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Legislative Drafting: 


American and British Practices Compared 


by Reed Dickerson @ of the Illinois and Massachusetts Bars 


The principal difference between legislative drafting for the British 


Parliament and legislative drafting for the American Congress, Mr. Dicker- 


son declares, arises from the fact that the many-authored legislation 


proposed in Congress is extremely vulnerable to revision and redrafting as 


it makes its way through subcommittee hearings and committee debates, 
whereas the legislation in Parliament, prepared by the Office of the 
Parliamentary Counsel, is much more likely to be enacted in its original 


form. This article points up the problems inherent in drafting statutes in 


a complex world. 





The 


American 


momentous 
Bar 


London in 1957 furnished an incidental 


meetings of the 
Association held in 
but valuable opportunity to inquire 
into the methods of English legislative 
draftsmanship and to make some use- 
ful comparisons with its counterpart 
in Washington. 

The first striking fact that emerges 
in such a comparison is that almost all 
the public laws enacted by Parliament 
are drafted by one small group of 
men, the expert draftsmen of the Office 
of the Parliamentary Counsel.! This is 
in sharp contrast to the situation in 
Washington, where legislation is pre- 
pared by the Offices of the Legislative 
Counsel of the House and Senate, by 
members of the professional staffs of 
the many standing and special commit- 
tees of Congress, by the legal staffs of 
the executive departments and agen- 
cies, and even by members of the 
public.2 Since this aggregate is very 
large, the question immediately arises: 
Why so few and so concentrated in 
London and why so many and so 


dispersed in Washington? 


One obvious explanation would seem 
to be that the greater size and complex- 
ity of the United States must inevitably 
result in a larger number of, and more 
difficult, legislative problems, too large 
for any single drafting group to han- 
dle. But even a cursory examination 
of the recent statute books shows a 
physical volume of English public laws 
quite comparable to that appearing 
during the same period in the Federal 
Statutes at Large. Indeed, there is 
believe that Parlia- 
ment’s ultimate legislative responsibil- 
ity may even be greater than that of 
Congress, since it includes matters 
that in the United States would be the 
subject of state control or otherwise 


some reason to 


circumscribed by the Constitution. But 
whatever the exact ratio may be, it 
hardly parallels that formed by the 
respective numbers of participating 
draftsmen. 

Another, and satisfactory, 
explanation is that the British drafts- 
men in the Office of the Parliamentary 
Counsel are permitted to make an 
enormously more efficient use of their 


more 


time than thé draftsmen of American 
federal legislation. This is rooted for 
the most part in the much tighter con- 
trol of the Government over the legis- 
lative program. With the legislative 
and executive branches fused in the 
persons of the cabinet ministers, who 
are also members of Parliament, and 
with the Government* in strict control 
of the use of Parliamentary time, the 
chances of the legislature’s failure to 
support the Government’s program is 
much less in England than it is in the 
United States. (Failure to support the 
program would bring down the Gov- 
ernment.) This control is enhanced by 
a more effective integration of policy 
decisions and a significantly tighter 
party discipline. The result is that once 
the Government decides to push a legis- 
lative measure its ultimate enactment 
becomes almost a certainty. It is rare 
for the Government to have to abandon 
a bill. Conversely, a bill sponsored by 
an individual member of Parliament 
chance of 
success. In Washington, on the other 
hand, all bills are individually spon- 
sored in form and a large proportion 


has a relatively small 


of them are individually sponsored in 
substance. 





1. Exceptions: Consolidated Fund Bills (bills 
sanctioning recurring expenditures); Statute 
Law Revision Bills (bills deleting dead law); 
bills extending exclusively to Scotland; Private 
Members’ Bills. 

2. Members of Congress sometimes draft leg- 
islation, but for the most part they cannot e 
the time. 

3. Le., “the Administration” in Washington 
terminology. 
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Since the Office of the Parliamentary 
Counsel directs its efforts almost exclu- 
sively toward Government bills and 
serves only the political party in pow- 
er, it follows that an overwhelmingly 
large proportion of the bills drafted by 
that Office are successful and a cor- 
respondingly small proportion are un- 
successful. In contrast, it seems safe to 
say that the greater part of the Wash- 
ington draftsman’s efforts are ultimate- 
ly unproductive. 

A third, though less important, ex- 
planation is that many subordinate 
legislative matters that in Washington 
are handled as straight legislation have 
in London been turned over to the 
executive agencies to be handled prin- 
cipally as administrative regulations, 
with an assist or acquiescence from 
Parliament. 

Because of the constitutional separa- 
tion of powers in the United States, 
there is an important distinction be- 
tween legislation enacted by Congress 
and that in effect enacted by executive 
agencies in the form of administrative 
regulations. Constitutionally, Congress 
is supposed to be incapable of abdi- 
cating its legislative functions, and the 
kind of legislative function that has in 
fact been delegated to the individual 
executive agencies has been made 
legitimate by accompanying the author- 
ization with general statutory guides 
or by confining it in closely restricted 
channels. As a result, the scope of the 
regulatory activities of United States 
executive has 
modest than in England. 


agencies been more 
However, 
within the areas within which these 
agencies have been allowed to operate, 
they have for the most part been 
allowed to act without further con- 
gressiona! participation, except that 
inherent in reporting and publication 
requirements and in Congress’s general 
appropriation 
powers. 
Compare the role of “delegated” or 


“subordinate” legislation in England. 


and _ investigatory 


Free of such constitutional inhibitions, 
Parliament has seen fit to delegate a 
significant part of the over-all legis- 
lative job to the executive agencies, 
and in each case the authority of the 
particular agency is measured wholly 


by ‘he charter granted by the parent 
J D> d 


statute relating to the subject matter 


in question. While broadening Parlia- 
ment’s legislative reach, as well as that 
of the Office of Parliamentary Counsel, 
it has put a proportionately larger 
burden on the executive agencies. 


Delegated Legislation ... 
Three Major Kinds 
Delegated legislation is of three 
major kinds, depending upon the de- 
gree of control retained by Parliament. 
Although once Congress has delegated 
legislative authority it ordinarily re- 
tains no direct string on it, the same is 
not true in England, where general 
guide lines for Parliamentary partici- 
pation are found in the Statutory In- 
struments Act, 1946. In the usual situ- 
ation, the parent statute provides that 
the regulations issued will stay in 
effect unless either House carries a 
resolution against it within forty sit- 
ting days.* The closest analogue in the 
United States is the 
plan effectuated under the Reorganiza- 
tion Act of 1949. A second type is the 
regulation that becomes effective only 


reorganization 


if approved by a resolution of each 
House. This is much less common, and 
its usefulness as delegated legislation 
lies in the fact that although Parlia- 
mentary action is required the burden 
of preparation and development rests 
on the particular agency and the result, 
as with the first type, must be taken 
whole or rejected whole. Such a regu- 
lation is not subject to committee 
action and it may not be amended on 
the floor. In fact, even the most con- 
troversial regulations can get an aflirm- 
ative resolution in one Parliamentary 
day. The third important type, which 
corresponds most closely to regulations 
in the American sense, is that to which 
no string is attached. Although in 
volume this kind of regulation looms 
large, it is confined to matters of com- 
parative triviality. 

Besides these three major kinds of 
delegated legislation, there is a fourth, 
but very exceptional, type. This is 
cases in which 


used in emergency 


action is necessary, or in those in 
which it is desirable to prevent fore- 
stalling but the importance of the sub- 
ject matter demands affirmative resolu- 
tion (e.g., orders imposing customs 


action). Here the parent statute pro- 


866 American Bar Association Journal 


vides that the regulations authorized 
will be effective for four weeks only, 
unless they are affirmatively approved 
by both Houses. 

Because (I suspect) a significant 
number of regulations of types one and 
two correspond to what would nor- 
mally be enacted as law by Congress,° 
a comparison of drafting methods 
should probably include a description 
of how those are drafted in England. 
On this, a brief word later. 

One field, not now very important, 
lies well outside the range of legislation 
and regulation already discussed: legis- 
lative matters falling within the royal 
prerogative. The most important area 
here is the military, as to which the 
Crown retains a number of powers. 
With respect to these the Crown may 
legislate in the Queen’s name, usually 
in the form of orders and sometimes 
in the form of regulations, but always 
without needing an enabling act of 
Parliament or its later approval or 
could, of 
course, step in and take charge of this 


acquiescence. Parliament 
area at any time. 

So much for the general context in 
which legislation is prepared. What 
about the draftsmen and their methods? 

The Office of Parliamentary Counsel 
1869. Before that time, 
of England’s 


dates from 


much legislation was 
drafted in the Temple by persons with 
little or no experience. The Treasury, 
in the exercise of its management (as 
distinct from money) functions, which 
correspond to those exercised by 
Washington’s Bureau of the Budget, 
established the Office and manned it 
with the Home Office’s draftsman, Lord 
Thring, and an assistant. These two 
lawyers became the draftsmen of the 
great bulk of government legislation. 
In any period this would be no mean 
feat. In a day before typewriters and 
shorthand it must have been extraor- 
dinary. 

Although the Treasury remains the 
nominal sponsor of the Office of the 
Parliamentary Counsel, in practice the 
Office works in closer liaison with the 
cabinet office. But, unlike the Offices 
~ 4. Some instruments must. be submitted | to 
Parliament in draft and do not become effective 
until the forty sitting days have elapsed. See 
Section 6(1) of the Statutory Instruments Act, 
195 This suspicion is based on a comparison of 
the English and American military laws. How- 


ever, Henry P. Rowe writes that he doubts that 
it has yet been demonstrated generally. 
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of the Legislative Counsel of the House 
and Senate in Washington, it remains 
the servant of the executive branch 
rather than the legislative. 

The present staff consists of a First 
Parliamentary Counsel, a Second Par- 
liamentary Counsel, five undesignated 
Parliamentary Counsel, and ten Assist- 
ant Parliamentary Counsel. This total 
of seventeen draftsmen compares with 
eleven for the Office of the Legislative 
Counsel of the Senate and ten for that 
of the House of Representatives. 

The First 
assigns the work, but beyond that he 


Parliamentary Counsel 
does a minimum of office administra- 
tion, devoting as much time as he can 
to drafting. The six other Parliamen- 
tary Counsel, once they have received 
their assignments, work” independently 
and autonomously, except that each 
has the services of one of the Assistant 
Counsel, who rotate under a system 
of approximately one-year assignments. 
On most bills, therefore, the lawyers 
work in pairs, and it is only in the case 
of a relatively few of the less important 
bills that either works solo. This in 
general corresponds to the “buddy 
system” used in some of the states of 
the United States. The fact is signifi- 
cant because it confirms what many 
believe to be an essential characteristic 
of drafting: the team approach. The 
individual Parliamentary counsel con- 
cerned remains solely responsible for 
the result, but he has the benefit of the 
cross-checking and counter-balancing 
of his assistant. In this respect, the 
Offices of Legislative Counsel of the 
Senate and the House differ in that 
their draftsmen tend to work more on 
an individual basis, except as circum- 
stances and complications suggest the 
desirability of consultation and cross- 
checking, or of a team approach, which 
is usually the case with the more im- 
portant bills. 


Subject Matter... 
No Specialization 

With a partial exception for finance 
bills, there is no specialization accord- 
ing to subject matter. The positive 
reason is that the Office must move 
quickly and work is speeded by assign- 
ing bills according to workload rather 
than by subject matter. The negative 


reason is that specialization is un- 
necessary because it is believed that 
the draftsman’s main function is to 
know the questions rather than the 
answers. For the facts he can, like his 
Washington counterpart, go to an ex- 
pert and ask questions; for the law, he 
does much of his own research but in 
discharging his responsibility he leans 
heavily on the departmental lawyers 
familiar with the particular subject 
matter. In this way, a good draftsman 
can turn out a professional result with- 
out previously being an expert in the 
particular field. (This approach rejects 
the view that the best person to draft 
a statute is the lawyer who in the first 
instance is the most familiar with the 
specific subject matter. ) 

Work on a bill is not undertaken 
casually. Only the departments can 
initiate legislation draftable by the 
Office of the Parliamentary Counsel, 
and this can be done only through the 
minister concerned and with the ap- 
proval of his fellow ministers. This 
consists of getting the approval of (1) 
the appropriate policy committees of 
the cabinet and (2) the programming 
committee. The minute of the program- 
ming committee constitutes the depart- 
mental credential for the proposed bill. 
This is subject to the usually pro forma 
approval by the Treasury, a carry-over 
from the time when there was no ade- 
quate programming committee. The 
final step is for the legal adviser to the 
department concerned to prepare de- 
partmental instructions, addressed to 
the Parliamentary Counsel and specify- 
ing in particular what the proposed 
legislation is intended to embody. -A 
good departmental instruction will be 
comprehensive and will frequently 
refer to relevant statutes and court 
cases. The Parliamentary Counsel dis- 
courages instruments couched in the 
form of proposed statutes on the 
ground that the inexperienced authors 
of such attempts usually succeed in ob- 
scuring their specific objectives in- 
stead of being helpful to the drafts- 
man. 


The system just described js further 
reason for the greater productivity of 
London draftsmen and it is in refresh- 
ing contrast to the slipshod habits in 
Washington, where even the sophisti- 


Legislative Drafting 


Reed Dickerson, of the Office of 
General Counsel of the Department 
of Defense, received his LL.B. from 
Harvard and his J.S.D. from Colum- 
bia. Author of the book, Legislative 
Drafting, he is Professor of Law at 
Indiana University Law School. Last 
year he received the Distinguished 
Civilian Service Award for his work 
in military codification; this is the 
highest defense award available to 
a civilian. 





cated draftsmen of the Senate and 
House have not adequately coped with 
the prevalent tendency to rush into 
“legal language” each tentative expres- 
sion of uncrystallized policy. 

In Washington, the congressional 


committee practice of considering only 


full blown bills, a very large propor- 


tion of which originate in the executive 
agencies as expressions of proposed 
(and thus tentative) policy, means that 
much of the initial drafting work must 
later be redone. With executive powers 
constitutionally separated from legis- 


lative powers, this is unavoidable. 
Moreover, a committee’s policy changes 
are usually reflected in concurrent 
drafting changes made under condi- 
tions that handicap even the expert 
draftsman. Finally, once a committee 
has concluded its policy deliberations, 
the bill’s sponsors are strongly tempted 
to push for immediate floor considera- 
tion. Meanwhile, any thorough-going 


attempt to solve the remaining drafting 
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problems is likely to stumble over the 
belief that the committee’s policy de- 
cisions have somehow sanctified the 
specific wording in which those de- 
cisions happened, in the confinement 
of formal deliberation, to have been 
expressed. As a result, what started out 
as an adequately drafted bill may end 
up as crude patchwork. 

Some of this could be avoided if 
congressional committees ceased defi- 
nitely redrafting as they changed 
policy and, especially, if they took 
fuller account of the fact that, al- 
though it is comparatively easy to 
change the plan of a building at the 
blueprint stage, it is hard to change it 
once the building is largely completed. 
Thus, they might well concentrate more 
on substantive policy and leave the 
perfecting language changes to their 
out unin- 
hibited by the exigencies of formal 


draftsmen, to be carried 


committee deliberation. 

In the composition of statutes, the 
Office of the Parliamentary Counsel 
exercises a high degree of independ- 
ence and the client makes little attempt 
to intrude into matters of technique 
and form. Suggestions relating to these 
matters are politely received, but the 
Office exercises its own best judgment. 
At the same time, the draftsmen are 
sophisticated enough to recognize situ- 
ations in which important political 
considerations require concessions in 
form and approach. In this respect 
there appears to be no significant 
difference in the initial drafting of 
bills between the Office of the Parlia- 
mentary Counsel and the Offices of the 
Legislative Counsel of the House and 
Senate. However, after the bill reaches 
the committee stage, where in Wash- 
ington significant changes are more 
likely to be made, the draftsman has 
less of a free hand. 

One matter of Parliamentary proce- 
dure, incidentally, has had a mild 
effect on the form that extended bills 
would otherwise take. The committees’ 
practice of approving bills section-by- 
section, beginning at the beginning, 
has affected the arrangement of bills 
by causing (1) the introductory sec- 
tions to be limited to general prin- 
with 


ciples, detailed qualifications 


deferred for 


later 
sections, and (2) the definitions to be 


development in 
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placed at the end, instead of at the 
beginning, as is usually done in Ameri- 
can bills. 

Although the Office of the Parlia- 
mentary Counsel remains an arm of 
the executive branch for the purpose 
of serving that branch, it frequently 
advises the clerks of the standing com- 
mittees on the supposed meaning of 
amendments proposed to be made in 
bills already introduced and under 
consideration by Parliament. Although 
in this role the draftsman acts as in- 
dependent adviser on the bill, he is in 
a relationship of complete trust with 
the clerk, who is not a lawyer. His 
advice is frank and it includes tech- 
nical matters, such as points of order, 
that in Washington would be handled 
by the Parliamentarian (Parliament 
has no such officer). 


Codification Bills... 


Consolidation Bills 

It is interesting also to compare the 
handling of what are known in the 
United States as “codification” bills 
and in England as “consolidation” 
bills, that is, unified restatements of 
existing statutory law. In Washington, 
codification bills are prepared under 
the sponsorship of the Law Revision 
Subcommittee of the Committee on the 
Judiciary of the House of Representa- 
tives. In most instances they are 
farmed out to particular executive 
agencies or to private publishing con- 
cerns, and when introduced they have 
a standing no different from that of 
any other kind of bill. In England, 
all consolidation bills are prepared by 
a consolidation branch set up within 
the Office of the Parliamentary Coun- 
sel and consisting, at the present time, 
of three lawyers, two of whom are 
drawn on an approximately two-year 
rotating basis from the personnel of 
the Office as a whole. The third lawyer 
is permanently assigned to this work. 
The separate branch was set up in 
1947 to keep the non-consolidation 
bills from pre-empting the field. 

Consolidation bills are immune from 
substantive amendment, because under 
Parliament’s rules of relevance such an 
amendment is not germane to the 
subject matter of a bill whose only 


object is to restate existing law. The 








Consolidation of Enactments (Proce- 
dure) Act, 1949, extends this im- 
munity to codification bills that con- 
tain some small departures from the 
substance of existing law, provided the 
departure is not substantial. Thus, 
standardization of minor aspects of 
procedure does not take such a bill 
out of the protected class. 


A closely related kind of bill is the 
bill “To consolidate with amendments. 
...” This approach is used in those 
cases where the text of existing law is 
badly cluttered with inconsistencies 
and irrationalities resulting from suc- 
cessive layers of legislation. Briefly, 
it consists of a start-from-scratch at- 
tempt to restate what is believed to be 
the substance of existing law, without 
attempting to account for each provi- 
sion of current text. Such bills normally 
contain some substantive changes. Not 
enjoying a privileged status, they are 
subject to amendment like any other 
bill. Recent 
Customs and Excise Act, 
the Army Act, 1955. 


include the 
1952, and 


examples 


Delegated (or “subordinate”’) legis- 
lation, on the other hand, is normally 
drafted by government lawyers as- 
signed to the agency concerned. (Only 
that of exceptional importance is 
drafted by the Office of the Parlia- 
In the Ministry of 
Civil 


example, delegated legislation is han- 


mentary Counsel. ) 
Transport and Aviation, for 
dled by the Principal Legal Adviser 
and a staff of seven lawyers who, 
though they are employed by the 
Treasury, are assigned to serve the 
legal needs of the Ministry of Trans- 
port and Civil Aviation. The problem 
of diversity is minimized (1) by the 
small size of the total legal staff, all of 
whom spend a considerable part of 
their time drafting, and (2) by the fact 
that all important regulations clear 
through one person, the Principal 
Legal Adviser, who in the case of the 
current incumbent happens to be a 
graduate of the Office of the Parlia- 
mentary Counsel. 

The significant differences between 
legislative drafting in London and that 
in Washington do not lie in any differ- 
ences between the methods and skills 
of the Office of the Parliamentary 


(Continued on page 907) 
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Medical Education: 


A Guide for the Law Schools 


by Irving M. Mehler ¢ Assistant Professor of Law at the University of Denver 


The great fault with modern legal education, Mr. Mehler declares, is 


that too many of our law school faculties are manned by men with limited 
experience in the practice of the law. If the purpose of a law school is to 


produce competent lawyers, he reasons, law students must be exposed to 


the experiences and sagacity of men that have spent many years as prac- 


ticing lawyers. 





There is much that legal educators 
can learn from those who shape medi- 
cal educational policy concerning their 
duty to the student as well as their re- 
lationship with the practicing Bar. The 
electrifying advances in medicine and 
surgery since the turn of the century 
call for a well deserved encomium for 
the medical schools and their educators. 
They have constantly been in the van- 
guard to shape medical educational 
policy with a view toward producing 
doctors who are such in the fullest 
sense of the word. Unfortunately, those 
who shape legal educational policy 
have not been as constant or as fore- 
sighted and realistic in their approach. 
A legal practitioner who has been a 
keen observer of the legal educational 
scene for a number of decades has 
posed the problem as follows: 


...Has the Bar permitted its institu- 
tions of learning to fall behind? Is 
there any validity in a law school’s 
seeking to learn from the methods and 
experiences of medical schools? To 
what extent are our law schools out 
of touch with reality ...?1 


He then concludes by saying: 


. The fact that these questions 


not easy to answer cannot keep them 
from being asked and does not keep 
them from being valid. . 


It cannot be gainsaid that there is 
an awareness by legal educators of the 
variegated problems confronting legal 
education.® Neither can it be denied 
that these questions have led to serious 
thought, but again, unfortunately, not 
to enough commensurate and realistic 
action. That the judiciary, to a limited 
degree, is also alert to the many prob- 
lems confronting legal educators, is not 
And finally, the 
trenchant and earthy criticism of the 
law schools by the Bar itself is not 
without partial justification.° 


without significance.* 


Coming back now to our query: “Is 
there any validity in a law school’s 
seeking to learn from the methods and 
experiences of medical schools?” I 
being fully 
aware that, to a degree, certain aspects 


think the answer is yes, 


of this matter have already been 
touched upon by both the legal teaching 
the Bar.“ In this 


paper, | shall attempt to set down what 


profession® and 
I consider to be significant lacks in 
present day legal education and atti- 
tudes and then I shall try to show how 
these shortcomings may be consider- 
ably remedied by resorting to the meth- 
ods and experiences of medical school 
educators. 

First, I believe that a valid criticism 
of legal education has been and con- 
tinues to be that the law student is not 
exposed often enough to teachers who 
have had extensive experience in actual 
practice. If it be conceded that the pri- 
mary purpose of a law school is to 
train lawyers, then it necessarily follows 
that the teachers themselves should be 
highly trained lawyers, practically as 
well as theoretically.. That many of 
those charged with shaping legal edu- 
cational policy have not given this as- 
pect of legal education its proper due 
is to be deplored; although it is known 
that at times sincere efforts have been 
made to induce active practitioners to 
join law faculties; but again, not often 
enough. Conversely, the attitude of the 
medical teaching profession to the com- 
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petently trained medical practitioner as 
a teacher is something the legal edu- 
cators can well afford to take note of. 
For instance, we can safely say that 
any medical school instructor discuss- 
ing a pathological condition has had an 
extensive practical experience in deal- 
ing with pathological problems. I am 
not as certain many law school instruc- 
tors teaching criminal law (or any 
other subject for that matter) have had 
anywhere near as much experience, if 
any at all, in the subject they are 
teaching. 


Medical Training... 
Contact with Experience 
Let us digress for a moment and 
look in on the medical student’s normal 
everyday school activities. The ad- 
vanced medical student usually begins 
his day with the daily ward rounds in 
the company of the hospital’s experi- 
enced physicians. Each patient is ex- 
amined and his chart checked. Expe- 
rienced doctors and students confer at 
length on diagnosis and treatment, look- 
ing into the progress of every patient. 
In this way the student acquires first- 
hand experience in diagnosis and treat- 
ment and in the art of dealing with sick 
persons. Later on, at a staff confer- 
ence, an experienced surgeon may lec- 
ture and discuss the surgical treatment 
of a particular type of carcinoma. The 
histories of a few actual patients are 
gone over and finally the student is 
asked what he would do under certain 
conditions. The student is then given 
an opportunity to ask questions. Gen- 
erally, the staff conference is a daily 
affair with different agenda every day. 
In this way, the student gains much 
practical knowledge and insight from 
seasoned physicians and surgeons who 
are members of the school’s and hospi- 
tal’s full-time and consulting staffs. It 
is well to note that the student is con- 
stantly in the company of experienced 
physicians and surgeons. His contact 
is with doctors who are seasoned prac- 


titioners and from whom he can learn 


a great deal about the art of medicine 


in all its ramifications. 

Dean Stason of the University of 
Michigan Law School has remarked: 
“They [referring to the law schools] 
cannot clients into the 


bring live 


schools and handle their legal prob- 


lems....”® That may be true. But the 
law schools can certainly do the next 
best thing; that is, have teachers who 
have dealt with live clients and who 
have handled their legal problems give 
students the benefit of their wisdom and 
experience. For this there is a definite 
need. Since a law school, unlike a med- 
ical school, has no clinics attached to 
it, let the law student, not unlike the 
medical student, be given the oppor- 
tunity of making the rounds of the 
“classroom cases” in the company of 
a seasoned practitioner-teacher. 

To get back to our law student. What 
basic void persists in his education 
which normally does not occur in the 
education of our medical student? To 
answer succinctly, in too many in- 
stances, our law student is not exposed 
often enough to instructors who are 
seasoned practitioners. As a result, the 
tactical diagnosis of a problem and its 
many aspects—a sine qua non of com- 
petent legal practice—is entirely lost to 
the student. Valuable insights into 
handling clients as well as their prob- 
lems are missing from the classroom, 
The student’s awareness that the cut- 
and-dried appellate report with its de- 
hydrated version of the case is not all 
there is to being a lawyer is entirely 
blunted. The occasional but important 
little pointed anecdote, interwoven into 
a discussion to heighten or give earthi- 
ness to a legal problem is sadly miss- 
ing. As a result, a composite picture of 
the whole lawyer and his work is never 
given to the student.'” 

In speaking about the importance of 
experience in practice as a necessary 
qualification for a law teacher, John G. 
Hervey, the Adviser to the Section of 
Legal Education and Admissions to the 
Bar of the American Bar Association, 
has summed up the situation in a very 
telling manner: 


There are a lot of men trying to teach 
law who do not have any conception 
of what lawyers actually do in private 
practice.... I have checked the bi- 
ographies through two letters in the 
A.A.L.S. Teachers’ Directory and found 
thirty-four teachers listed on fifteen 
consecutive showed no 
I submit that a law 
teacher needs to know what it is like 
to have his knees shake when his case 
is called and he rises for his opening 
statement. Personally, as a dean, I 


pages who 


private practice. 
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would prefer as a teacher a_ bright 
young lawyer who has had five years 
of active practice to one equally bright 
who has an earned S.J.D. from the best 
law school in America but has had no 
private practice. If a teacher has not 
had experience in practice, then he 
should get it. The schools arrange for 
leaves of absence for graduate law 
study. There are even better reasons 
why they should grant leaves in order 
that teachers may gain practical ex- 
perience. There is simply no substitute 
for experience in practice for the 
effective law teacher... .1! 


Legal Diagnosis... 
A Necessity 

Secondly, and as a necessary corol- 
lary to our first criticism, it may be 
validly stated that our law student is 
not exposed often enough, if at all, to 
the art of diagnostics as our medical 
student is. It is generally conceded 
that the quintessence of competent med- 
ical practice is based on good diag- 
nosis. That is no less true for compe- 
tent legal practice. For, as one medical 
dean has stated: 


To arrive at a correct diagnosis is the 
first and essential step in determining 
what the treatment of the patient 
shall be. It is for this reason that so 
much time is devoted to the art of 
diagnosis. !2 


A legal educator at a Midwestern law 


school made a cogent remark on 


this matter when he stated that “law 


schools have recognized that the qual- 
ity of a professional man is that he is 
equipped to give advice in terms of a 


specific situation”.'* This, to me, is 


just another way of accentuating the 
importance of legal diagnosis. Unfor- 
tunately, it seems that very little has 
been done toward seeing to it that the 
student develops this important profes- 
sional quality. Referring to the results 
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much of which never shows up at all in the 
reports of the courts.” See also Harno, LecaL 
EpUCATION IN THE Unrrep States 168 (1953). “A 
valid criticism of legal education has been that 
the law student, though steeped in case law 
through the reading of many appellate de- 
cisions does not learn how to get and how to 
deal with ‘raw facts’.” 

11. 9 J. or Lecat Ep. 149, 152 (1956). 
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{ poor or incompetent diagnosis in a 
ore ironic vein, it has been said that 
“a doctor buries his mistakes’, but for 
lawyer “the evil that men do lives 
”.14 There is no doubt but 


that the art of proper legal diagnosis 


after them 


can accomplish a great deal toward 
checking this so-called “evil” and as- 
suring a greater competence in prac- 
tice. 

| am not trying to suggest that a 
separate course in diagnostics be added 
to a curriculum already bursting at the 
seams. I am merely trying to say that 
this important phase of the art of legal 
practice should pervade the classroom 
dealing in fundamentals more often. A 
legal educator at a Western law school 


touched upon this when he said: 


I am of the opinion that generally in- 
struction in any skill should, if pos- 
sible, be taught in the context of the 
subject matter. In other words, skills 
have much more meaning when con- 
sidered in the light of subject matter 
in connection with which the skill may 
be used than by considering it in isola- 


tion therefrom... .15 


Accordingly, as one example in point, 
I believe that it would do much good 
to pose a problem or two in relation to 
an important classroom case under dis- 
cussion and ask the student what he 
would do or would advise a client to 
do. This would amount to simulating 
an actual lawyer-client relationship. 

It should again be remarked at this 
time that the art of legal diagnosis in 
its widest sense can only be realistically 
conveyed by a teacher who has had 
extensive experience as an active prac- 
titioner. Furthermore, it is well to note 
that legal diagnosis cannot be dealt 
with in most instances without touching 
upon one of its important ramifica- 
tions, to wit, prognosis. It has been 
my experience that clients often not 
only desire advice for the present, but 
in a great many instances want to know 
what the future holds in store for them, 
based on present legal resolvements; 
what effect the elements of time and 
place will have on their present legal 
status. 
marked to me—and it is not an un- 


For example, as one client re- 


usual question—“will this separation 
agreement you have drawn protect my 
rights if my husband decides to leave 


the state in six months?” 

John G. Hervey pointedly summed 
up this aspect of legal education when 
he said: 


Personally, I have the feeling that law 
schools should teach a student sufficient 
law that he comes to acquire what is 
known as the when a 
enough law that he 
can diagnose a case in terms of legal 


“legal hunch” 
case is at hand- 


propositions or issues which he must 
face as attorney in the case 
important, perhaps | should say, equal- 
ly important to information and skill, 
is the matter of “insight”.16 


In medical schools the medical student 
is constantly exposed to these impor- 
tant parts of his education. Legal edu- 
cators can well insist that law students 
be exposed to no less as part of their 
legal education. 


Professors, Practitioners... 
No Rapport Between Them 
Finally, 


exists between medical school faculties 


the excellent rapport that 


and practicing doctors is something 
else that legal educators can well afford 
to use as a guide in seeking a more 
beneficial and sustained “rapproche- 
ment” between law teachers and prac- 
ticing lawyers. It is basic that cordial 


relations between law faculties and 
practicing lawyers are not only bene- 
ficial to the law student, but in addi- 
tion, they are also singularly important 
to the law schools in dispelling the 
misguided notion that the sole purpose 
of law schools is to provide ivory 
towers for impractical and absent- 
minded professors. 

Commenting on the problem of lack 
of rapport between law teachers and 
practicing lawyers, a legal educator at 
a West Coast law school not too long 
ago stated “There is no doubt that law 
teachers and drifted 


apart. .. . Bad public relations caused 


lawyers have 
by poor communication between the 
two groups is largely responsible.”1* 
In my opinion, that legal educator has 
not drawn an entirely accurate bead 
on this important problem-target. 

As a practicing lawyer for-more than 
ten years and law teacher during the 
past three years, it is my considered 
opinion that this failure of cordial re- 
lations is, in many instances, due to a 
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lack of admiration and regard for law 
teachers on the part of practicing law- 
yers. They do not consider law teach- 
ers, lawyers in the real sense of the 
word, Concretely, the average practic- 
ing lawyer is well aware of the fact 
that his is a profession requiring learn- 
ing, character, sound judgment, forti- 
tude, patience—and of course, having 
clients also helps. He is confronted 
daily with a multitude of perplexing 
problems and is readily imposed upon 
by demanding and cantankerous clients. 
When confronted with a seemingly in- 
soluble problem, he will normally turn 
to a practitioner with greater experi- 
ence than his. Will he find that experi- 
sagacity in the average 
law teacher? The answer can be readily 


ence and 


found in the remark of a legal edu- 
cator, who, not so long ago, in dis- 
cussing one of the desirable qualifica- 


tions of a law teacher, stated: “Most 





14. Jutrus Caesar, Act III, Scene 1, line 79. 

15. Hamilton, Teaching the Crafts, 23 Rocxy 
Mr. L. Rev. 76 (1950); see also, einstein, The 
Teaching of Facts Skills in Courses Presently in 
Curriculum, 7 J. or Lecat Ep. 463 (1955). 

16. Herve Pre praticn for the Legal Pro- 
fession, 23 “— . L. Rev. 8, 9 (1950). 

17. Stevens, “as Education for Practice: 
ens the Law 5a —_ Can Do and Are Doing, 

0 A.B.A.J. 211 (1954) 
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deans I have talked to seem to think 
that three years of practice is about 
right.”!5 Surely, a practicing lawyer 
whose livelihood depends on his com- 
petency will not turn to a tyro for 
advice. As Professor Orschel has so 
ably pointed out: 


What client would entrust a lawyer 
with three years’ experience with the 
development and execution of a com- 
plicated estate-planning problem? ... 
What insurance company would place 
its litigation in the hands of a trial 
lawyer four years out of school? Why 
then should the young men who are be- 
ing trained to be lawyers be asked to 
rely on instructors whose practical ex- 
perience in a very practical profession 
is of such limited nature? 19 


A fortiori, what experienced lawyer 
would? This is the nub of the problem. 
This seems to be the underlying cause 
of lack of rapport between law teachers 
and practicing lawyers. 

An unrealistic and damaging atti- 
tude as revealed in the further remark 
by this same legal educator can defi- 
nitely not help cure this lack of rapport 
between the practicing Bar and the law 
schools: 


One thing on which all law schools 
are in agreement is that too many 
years of practice .. . stunts the intellect 
and ossifies the ideas, so that few 
lawyers over the age of 50 are ever 
much of a success when they retire and 
enter teaching.?° 


Does this legal educator’s views ap- 
proximate the consensus of those shap- 
ing legal educational policy? I trust 
In retort to this view, Professor 
Orschel has stated: 


not. 


In my opinion, this barrier against 
practicing lawyers which is deep-rooted 
in law circles is unsound and is one 
of the prime causes for the inability of 
the schools to satisfy the demands 
of lawyers... .21 


Practical experience is a priceless 
asset in most fields of human endeavor. 
Why it should be less so in the law 
teaching profession is beyond the com- 
prehension of the writer. In fact, it is 
the writer’s view that a great many of 
the shortcomings and criticisms di- 
rected at law schools today could be 
substantially eradicated by hiring as 
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teachers a sufficient number of law- 
yers with considerable experience in 
the practice of law. Of course, it is to 
be assumed that such men are theoreti- 
cally well-grounded, have a proclivity 
for teaching, are conscientious and, as 
the great Roman philosopher Seneca 
once said, “can learn to do without”’.*" 
Such qualifications all rolled into one 
are no doubt difficult to find. They cer- 
tainly are worth every effort in seeking 
them out. 

Conversely, the excellent rapport that 
exists between medical school teachers 
and practicing doctors can best be il- 
lustrated with a recent actual incident. 
The writer knows of a case where the 
child of an acquaintance was extremely 
late in starting to walk. The mother, 
becoming unduly concerned about the 
matter, consulted her physician. The 
physician, a man with considerable ex- 
perience in private practice to his 
credit, recognized his inadequacy to 
cope with the problem. Nevertheless, 
he had no hesitancy in referring the 
matter to an instructor in pediatrics 
at the local medical school. This is said 
to be a fairly common _ procedure 
among practicing doctors. Unfortu- 
nately, such procedure is practically 
non-existent among practicing lawyers. 

Due to the recent criticism by the 
Bar of the law schools,?* legal educa- 
tors have not been remiss in defending 
their positions.** It would seem, how- 
ever, that their defense has not ade- 
quately met the fury of the attack. 


The 


defenses, inter alia, seemed to lay great 


educators, in their respective 
stress upon the importance and expan- 


sion of “know-how” courses as a 
panacea in curing all that is at present 
wrong with legal education; that high- 
lighting “device” courses will manage 
to stave off acrimonious criticism of 


the law schools by the practicing Bar. 





18. Prosser, Advice to the Lovelorn, 3 J. or 
Lecat Ep. 513 (1953). 

19. Orschel, Is Legal Education Doing Its Job? 
Brief of Amicus Curiae, 40 A.B.A.J. 121, 122 
(1954). 

20. Footnote 17, supra at 515. 

21. Footnote 18 at 123. 

22. Seneca, Ep. 2, “Non qui parum habet, sed 
qui plus cupid, pauper est.” 

23. Footnote 5, supra. 

24. McClain, Is Legal Education Doing Its 
Job? A Reply, 39 A.B.A.J. 120 (1953); Stevens. 
Legal Education for Practice: What the Law 
a Can Do and Are Doing, 40 A.B.A.J. 211 
( ). 

25. For a similar view on a not dissimilar 

roblem, see Johnston, Sociological and Non- 

egal Courses, 23 Rocxy Mr. L. Rev. 74 (1950). 
where the author has the following pertinent 
solution to offer regarding the advisability of 
integrating sociological and non-legal courses 


Journal 


The writer takes issue with this view, 
On the contrary, it is the writer’s belief 
that the 
“know-how” courses has now reached a 


present overemphasis on 
point of nocuous educational surfeit; 
and if the trend is not halted, the law 
schools will be guilty of having rele- 
gated themselves to the subterranean 
status of trade schools. This should not 
be permitted to happen. The solution: 


‘ 


let the student have fewer “gimmicks”, 


“devices” and “know-how” courses, 
and let him be exposed to more teach- 
ers who are “adequate to their jobs”*® 
in the fullest sense of the word. Con- 
cretely speaking, let the student be 
guided by teachers who, in addition to 
being solidly grounded in basic legal 
theory, are also seasoned men and ex- 
perienced practitioners. 

It is therefore submitted that it 
would be well worth the effort on the 
part of those shaping legal educational 
policy to observe what their brethren 
in the field of medical education are 
doing not only as far as improving 
medical education per se is con- 
cerned,?" but also in noting their atti- 
tude toward engaging experienced 
practitioners as teachers. 

In reverting to a policy of placing 
due stress on the importance of exten- 
sive experience in practice as one of 
the necessary qualifications for teach- 
ing, it is believed that the mania for 
improving legal education by continu- 
ally adding “know-how” courses to al- 
ready overburdened and plethoric cur- 
riculums will salutarily peter out. In 
addition, there may well follow a rap- 
prochement between law teacher and 
practitioner that will become firmly 
established on a basis of common un- 
derstanding, engendering mutual ad- 
miration and regard to the greater 
glory of law schools and their es- 


tranged progeny, the practicing Bar. 





in the curriculum of a law school: “Well 
suppose we law schools simply stick to our 
present professional courses without injecting 
any sociological or non-legal subjects into the 
law school curriculum. I think we need not 
despair. Woodrow Wilson once observed that 
the man who sets out to achieve ‘character’ 
makes himself ridiculous, since character is a 
by-product of the quest of other goals. So, too, 
it is comforting to think, if our law school 
teachers be adequate to their jobs, that much 
knowledge of political, economic, social and 
human values will be given to our law students 
as a by-product of instruction in what we now 
know as strictly ‘legal’ courses.” 

26. See Cotums1a Universtry BULLETIN OF 
InrormatTion, Series 56, Number 37, September 
15, 1956, Announcement of the College of 
Physicians and Surgeons of the Faculty of 
Medicine, Plan of Undergraduate Instruction, 
page 21. 





3 view, 
: belief 
is on 
ched a 
urfeit; 
he law 
g rele- 
ranean 
uld not 
lution: 
nicks”, 
ourses, 
-teach- 
obs”*5 
1. Con- 
ent be 
tion to 
c legal 
ind ex- 


that it 
on the 
ational 
rethren 
ion are 
yroving 
$s con- 
pir atti- 
rienced 


placing 
f exten- 
one of 
r teach- 
nia for 
-ontinu- 
2s to al- 
ric cur- 
out. In 
y a rap- 
her and 
- firmly 
non un- 
ual ad- 
greater 
heir es- 
r Bar. 


yl: “Well 
*k to our 
injecting 
s into the 
need not 
rved that 
character’ 
acter is a 
is. So, too, 
aw school 
that much 
social and 
w students 
at we now 


LLETIN OF 
September 
‘ollege of 
faculty of 
astruction, 














Books for Lawyers 








A rrorney FOR THE DAMNED. 
Edited by Arthur 
York: and Schuster. 
$6.50. Pages xxiii, 552. 

I wish that I 
Clarence Darrow argue to a jury, if 


Weinberg. New 
1957. 


Simon 


could have heard 
only once. His flair for oratory, his 
tender and understanding humanitar- 
ianism, the bitter scorn and sarcasm 
which he heaped upon his opponents, 
his depth of feeling and compassion 
for the oppressed, and above all his 
obvious sincerity and belief in the 
righteousness and justness of his cause, 
must have caused each of his argu- 
ments to have more the aspect of a 
dramatic monologue than that of a 
forensic debate. But like most of those 
alive today I am of a generation which 
was denied that privilege by time, even 
if we could otherwise have found a 
place in the packed courtrooms before 
which Darrow invariably spoke. We 
can hear his ringing voice and see his 
sweeping gestures only in imagination; 
but imagination, stimulated by the 
verbatim transcripts of his arguments, 
speeches and examinations so judi- 
ciously edited by Mr. Weinberg in this 
volume, is the next best thing to reality. 
Through it we are transported to an 
era which in this age of crowded 
dockets has disappeared from the an- 
nals of the Bar forever; where counsel 
might consume a leisurely eleven hours 
in his summation to the jury; and 
where eloquence and a belief in the 
justice of the client’s cause counted far 
more than dry and dusty precedent. 
Perhaps it was a golden age; many 
would so describe it. But at the very 
least it was imbued with a glitter and 
a fascination which the law now lacks, 
and which leaves it less in interest if 
not in stature. 

That Clarence Darrow was the great 
protagonist of that age, no one would 
deny. He appeared as leading counsel 
in the dozen or so cases which set its 
tone, always in the role of champion 


of the underdog whether representing 
the scions of the wealthy Leopold and 
Loeb families or the destitute coal 
miners of the Pennsylvania anthracite 
region. In the present volume Mr. 
Weinberg wisely permits him to speak 
for himself, with much omitted but 
with only sufficient editorial material 
added to make what remains coherent. 
For Darrow was a great phrase maker, 
and many of his pronouncements were 
echoed throughout the land. A few 
have the hollow ring of bombast, and 
although surely impressive when de- 
with 
appropriate gesture, lie cold and life- 


livered in a_ stentorian voice 
less on the printed page; but most 
retain the vitality of sincerity and still 
ring true. As Lincoln Steffens, who 
knew him well and first applied to him 
the epithet which gives its title to this 
book, once wrote: “At three o’clock 
he is a hero for courage, nerve, and 
calm judgment, but at a quarter past 
three he may be a coward for fear, 
collapse, and panicky mentality. He is 
more of a poet than a fighting attorney. 
He is a great fighter, as he is a good 
lawyer. His power and his weakness 
is in the highly sensitive, emotional 
nature which sets his seething mind in 
motion in that loafing body.” 

It is that nature and that mind which 
are reflected in these pages. Darrow 
himself, a confirmed agnostic, would 
no doubt say that they contain all of 
him that is, or may be, immortal. Here 
they all are, the children of his brain 
and heart, passing in review. There is 
his brilliant insistence that two boys 
should not be hanged for a crime 
which they could not help but commit, 
which, as Mr. Justice Douglas points 
out in his foreword, anticipated the 
present concern with the antiquated 
McNaghten rule! governing criminal 
insanity and its liberalization in the 
Durham case.” There is his devastating 
examination of William Jennings Bryan 
in the “Monkey Trial”, which destroyed 
forever the prohibition against the 


teaching of evolution in schools.* 
There is his defense of Lieutenant 
Massie at Honolulu based upon the 
“unwritten law”, and of Dr. Sweet at 
Detroit in which he asserted rights on 
the part of Negroes which the Supreme 
Court has since frequently confirmed. 
There are his great labor cases: The 
Chicago Communist trial of 1920, the 
trial of Thomas I. Kidd for criminal 
conspiracy to cause a strike at Osh- 
kosh, and that of “Big Bill” Haywood 
and others for the murder of Governor 
Steunenberg. There is his plea for the 
coal miners of Pennsylvania before 
President Theodore Roosevelt’s An- 
thracite Miners Commission. There is 


behalf 


when charged with attempting to bribe 


his statement upon his own 
a juror in the McNamara case. And 
there are a few minor or occasional 
pieces: addresses and debates on the- 
ories of crime and capital punishment, 
like John Peter 
Altgeld and admired predecessors like 
John Brown. At least half of these 
would be essential to any such selec- 


tributes to friends 


tion; the rest are representative, and 
while another editor might choose 
differently, he could not choose more 
wisely. Altogether they present a fair 
and complete picture of that complex 
element of and influence upon his 
society which went by the name of 
Clarence Darrow. 

Was Darrow a great lawyer? Per- 
haps the best answer to this question 
is “Who cares?” Certainly he was not 
a great lawyer in the sense that some 
of the outstanding jurists who were 
his contemporaries were great lawyers. 
Darrow dealt in facts, not precedents; 
he changed social conditions, not legal 
theories; he sought justice, not con- 
sistency. Whatever else he may have 
been he was essentially a great humani- 
tarian who used the law as his tool, to 
the extent that it could serve him. Our 
profession will not see his like again, 
for only his environment could have 
produced him, and that environment 
will never again be the same. He has 
many of the qualities of a folk hero; 


1. McNaghten’s case, 8 Eng. Rep. 200. 

2. Durham v. United States, 214 F. 2d 862. 

3. The dramatic quality of Darrow’s trials is 
emphasized by the fact that meen one has 
furnished the theme for a best selling novel, 
Compulsion, while another has contributed the 
plot for a prize-winning play, Inherit the Wind. 
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and like such heroes, his memory will 
live in the traditions of the peoples for 
whom he fought and in the records of 
his epic struggles such as those gath- 
ered in this book. It may be that our 
society has stabilized to the extent that 


we no longer have need of Clarence 
Darrows. If so, we are fortunate, for 
we are better off without them. Still 
I wish I could have heard him argue 
to a jury, if only once. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Wir THIS RING. By Louis H. 
Burke. New York: McGraw-Hill Pub- 
lishing Company, Inc. 1958. $3.95. 
Pages 269. 

Pointing directly to the need for 
reconciliation machinery in domestic 
relations cases, Judge Louis H. Burke’s 
book, With This Ring, represents one 
of the best and most helpful works yet 
published on the causes of domestic 
infelicity. 

With facile pen, Judge Burke out- 
lines the evolution of his noted “Recon- 
ciliation Agreement” by citing con- 
cisely from actual cases which have 
come to his attention as a marital coun- 
selor, as a former judge of the Con- 
ciliation Court of Los Angeles County 
and at present as Presiding Judge of 
the Superior Court, Los Angeles. 

In clear and compelling language, 
Judge Burke delineates most of the 
pitfalls of married life and the dangers 
inherent in such problems as immatur- 
ity and jealousy of either or both 
spouses, gambling, excessive drinking, 
sexual maladjustment, interfering in- 
laws, the working wife, house guests, 
finances and religion. More important- 
ly, the author illustrates how jurists 
and counselors may approach these 
typical grounds of marital discord 
from a common-sense viewpoint in 
effecting reconciliations. 

Every chapter of the volume points 
to the great benefits to be derived from 
reconciliation proceedings in all di- 
vorce cases and demonstrates the wis- 
dom of the policy adopted by the 
Relations Branch of the 
Municipal Court for the District of 


Domestic 


Columbia in having set up, from its 
inception in 1956, appropriate machin- 
ery for conciliation proceedings. In 


fact, the pertinent rules establishing 
a Reconciliation Service in the Domes- 
tic Relations Branch represent the com- 
posite result of studies made of concili- 
ation systems throughout the country, 
including that of Judge Burke’s court. 

Most significant to this reviewer 
were those chapters touching upon the 
custody of children. Judicial experi- 
ence in the nation’s capital coincides 
with that of Judge Burke in that “Many 
are the carpets in court chambers 
which show the wear resulting from 
the long and torturous walks of judges 
as they seek the wisdom of Solomon 
in determining the fate of some boy 
or girl.” The book re-emphasizes what 
is now generally regarded to be the 
universal practice of judges in de- 
ciding custody cases—ascertaining 
“what is to the best interests of the 
child”. The of the child is 


the controlling consideration, and the 


welfare 


rights of the mother and father must 
be subordinated to those of the child. 
In other words, the best present and 
future interests of the child transcend 
the rights of the parents. 

Judge Burke treats with rare insight 
the misunderstandings that arise be- 
tween husband and wife when faced 
with the complexities of having chil- 
dren or step-children, and raising, 
disciplining and educating them. In 
many cases the arrival of a child is 
actually resented by one of the mates. 
This situation is anticipated in the 
following sentence of Judge Burke’s 
famous Agreement: “The coming of 
children must not be permitted to 
disturb the warm relationship between 
husband and wife. One must not neg- 
lect the other.” 

The effects of the “working wife” 
on domestic tranquility are presented 
in a nutshell. Of the 21 million women 
drawing pay checks today, about 12.5 
million, or 60 per cent, are wives. 
Many women work against the wishes 
of their husbands because they do not 
like housework, wish something to do 
or wish to have more spending money. 
This leads to frequent arguments be- 
tween husband and wife, because of 
the husband’s feeling of being under- 
mined in his role as head of the house- 
hold. Judge Burke demonstrates, how- 
ever, that misunderstandings due to 
the wife’s outside employment are 
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among the easiest to reconcile and 
“patch up”. 

The much maligned mother-in-law 
also receives her share of attention 
from Judge Burke. Again, the experi- 
ence of this reviewer coincides with 
the author’s: most mothers-in-law 
mean nothing but well and are more 
often the scape-goats rather than the 
time and time 


culprits. However, 


again in-laws, by giving money, 
houses or automobiles to their mar- 
ried children, cause more trouble than 
they anticipate. In many cases a hus- 
band actually resents any help from 
the in-laws, feeling that his authority 
as head of the family is threatened. 

In conclusion, this reviewer highly 
recommends With This Ring to every 
judge, lawyer and layman concerned 
with domestic relations problems. The 
writer deems the work so valuable 
that a copy has been requested for the 
Library of the Court. 

Goprrey L. MuNnTER 

Municipal Court for the 
District of Columbia 


Frontiers OF CONSTITUTION. 
AL LIBERTY. The Thomas M. Cooley 
Lectures. By Paul G. Kauper. Ann 
Arbor: University of Michigan Press. 
1958. Pages 251. 

The lecturer, Paul G. Kauper, pro- 
fessor of law at the University of Mich- 
igan Law School, has long been recog- 
nized as one of our able commentators 
on the philosophy and trend of de- 
cisions of the Supreme Court of the 
United States. The observations and 
lectures 
represent a very challenging statement 


opinions contained in the 
of the recent philosophy and trends of 
the Court. 


given 


Professor Kauper has 
dramatic titles to his five lec- 
tures under the entitlement of “New 
Wine in Old Bottles”; “The Market 
Place of Ideas”; “God and Caesar”; 
“The Process That Is Due”; and “Con- 
stitutional Color Blindness”. 

He recognizes that with elements of 
change and movement our constitu- 
tional law cannot be reduced to a body 
of well settled and systematically co- 
herent and consistent propositional 
law. His lectures therefore attempt to 
emphasize the significance of the 
trends, ideas and predilections which 


have been running through the general 
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body of the current decisions made by 
the Court. 

The lecture on “New Wine in Old 
Bottles” primarily recognizes the tend- 
ency of constitutional interpretation to 
accord with the contemporary judicial 
appraisal of competing interests and 
that with such changes there is a 
departure from the doctrinal concept 
embodied in prior decisions. To that 
extent the common law doctrine of 
stare decisis is no longer an inexorable 
rule. Sometimes the Court itself does 
not appear to realize its creation of a 
new doctrine but this is done by the 
judicial choice of a selection of the 
governing doctrine with frequent dis- 
tinguishment of the facts of: prior 
cases. Dissents of the Court have 
attempted to indicate that many of 
the attempted distinctions are trivial 
almost to the point of cynicism. 

This use of “new wine” emphasizes 
that the interpretations made by the 
Court in the face of new currents 
in the nation’s life have strengthened 
the position of the Court in our con- 
stitutional system. The assertion by 
the Court of this right of new inter- 
pretation in the face of precedents and 
in relation to the doctrine of stare 
decisis has emphasized the great con- 
cern which many have regarding 
“judicial activism” and of the willing- 
ness of the Court to exercise a stable 
type of political-judicial statesmanship 
seemingly required in the exercise of 
such broad interpretative powers. 


The emphasis towards this broad 
right of interpretation and distinguish- 
ing of cases particularly emphasizes 
the high 
characteristic of the Court in recent 
years. 


degree of individualism 
It also is compounded by 
notable differences in basic doctrinal 
theses resulting in the necessity of 
considering the judicial presupposi- 
tions of the author of an opinion of 
the Court. The result of these trends 
and methods of interpretation by the 
Court have forced it to pass through 
a period of travail within itself. Cer- 
tainly it is indicated that the public 
and the legal profession suffer like 
travail in understanding or anticipat- 
ing many of its trends. 


An analysis of the important de- 
cisions of the Court over the last 


indicates an _ intense 


twenty 


years 
interest in and enlargement of the 
freedoms protected under the Constitu- 
tion. It seems to be recognized that 
questions respecting economic liberties 
are now much more settled and formu- 
lated than those relating to the free- 
doms. It also seems to be clear that 
in the progression of federal author- 
ity, commensurate with the growth of 
the national economy and the nation- 
alization of underlying interests, there 
has been a large augmentation of 
national authority at the expense of 
state power resulting in a permanent 
alteration of our conception of Ameri- 
can federalism. The main lines of 
development under the Fourteenth 
Amendment have been articulated and 
the due process clause has emerged as 
the central force of this amendment. 
In the decade 1930-1940, the Court 
for all practical purposes destroyed 
the concept of economic liberty as a 
substantive right protected under the 
Constitution. However, while economic 
freedom declined, other freedoms as- 
sertable under the Constitution, such 
as freedom of speech, press, assembly 
and religion, ascended in the measure 
of protection accorded them. 
the lectures 


During 
Professor Kauper ex- 
pressed his view that we had now 
passed the period of high tide in the 
protection of the First Amendment 
freedoms and that a recession was 
setting in. The idea that the First 
Amendment freedoms are immune to 
assault unless the high hurdle of clear- 
and-present-danger is first surmounted 
has now been considerably diluted in 
his opinion. 

The lecturer, dealing with the sub- 
ject of “The Market Place of Ideas”, 
emphasizes the appreciation of free 
speech as a central characteristic of 
the democratic process. The most con- 
spicuous development in constitutional 
law during the last thirty-five years in 
his opinion has been the steady ad- 
vance in the recognition and protection 
of the freedoms of expression. Since 
the First Amendment in itself is a 
restriction only on the power of Con- 
gress, liberties, such as ftee speech, 
may obtain protection against state 
action only from a process of interpre- 
tation whereby they are incorporated 
within the protective interpretation of 
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the Fourteenth Amendment. The Court 
has not hesitated to move to this con- 
ception of its powers of construction. 
In reviewing state limitations on free 
speech, the Court has made clear that 
the general test of reasonableness was 
a potent judicial weapon in considera- 
tion of limiting state action. During 
1940-1950 there was such a high tide 
in decisions of this sort as to again 
occasion resurgence of the fear of 
judicial activism deprecated by Mr. 
Justice Holmes and recently again 
deprecated by Justices now serving on 
the Court. Mr. Justice Frankfurter has 
repeatedly asserted that the Justices 
were not to convert their dislikes into 
constitutional limitations and thereby 
override the legislative judgment in 
regard to the public interests served 
by restrictive legislation. 

“God and 
Caesar” deals primarily with religious 


The lecture entitled 


freedom. It is recognized that until 
the Fourteenth Amendment the Con- 
stitution furnished no basis for finding 
federal restrictions on the power of 
the states in regard to religious mat- 
ters. The recent decisions of the Court, 
based upon the First Amendment, with 
Fourteenth 

religious 


the assistance of the 
Amendment, explored the 
liberty concept in a manner giving this 
liberty its widest possible meaning. 
Religious liberty has been singled out 
by the Court as a special phase of 
free expression entitled to a high 
It is well stated by Pro- 
fessor Kauper that constitutional in- 
terpretation “is a history of judicial 
gloss on the written text. The gloss 


preference. 


in many instances finds its warrant 
not in words used but in judicial 
appraisal of underlying policy con- 
siderations.” 

The fourth lecture, dealing with the 
challenging title of “The Process That 
Is Due”, emphasizes that the supreme 
legal achievement of any civilized 
society is the establishment of two 
basic ideas; namely, government by 
law and equal treatment before the 
Professor Kauper 
says: “On these two related proposi- 
tions hangs much of our constitutional 
system.” Procedural liberties are no 
longer static in character and there is 
room for judicial manipulation pre- 
mised on policy value judgments. The 


law for all men. 
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common law is recognized by the 
Court as a continuing process and not 
a static compilation of rules. Proce- 
dures applying and protecting vital 
interests and, whether established by 
constitution, statute or decision, must 
not represent arbitrary assertion of 
power by those vested with govern- 
mental authority. He raises the ques- 
tion as to whether or not these guaran- 
tees under the due process clause are 
deemed incorporated in the specific 
Bill of Rights or are created through 
judicial standards not controlled by 
the Bill of Rights. The Court has 
broadly conceived and asserted stand- 
ards of “fair trial”. Accordingly, due 
process of law now means not only a 
rule of general law, incorporating 
minimum conceptual standards essen- 
tial to fair trial, but requiring an 
examination of the evidence bearing 
for 
example, that the Supreme Court in 


on such standards. This means, 
relation to the doctrine of confessions 
becomes the final arbiter on the ques- 
tion of coercion. Such an interpretation 
very broadly affects the administration 
justice by the 
states. That being the case, the lecturer 


of criminal several 
is of the opinion that state courts are 
entitled to look to the Supreme Court 
both for general illumination and spe- 
cific guidance. Therefore, the Supreme 
Court should establish opinions which 
set forth adequate standards guiding 
future adjudications if it properly at- 
tempts to discharge its function as a 
preceptor to the state courts. Particu- 
larly is this true in view of the height- 
ened emphasis placed by the Court in 
recent years on the security of the 
individual when pitted against the 
of the state. He is of the 
opinion that while the Supreme Court 
should clarify its 


power 


interpretations, its 
decisions protecting the security of the 
individual has resulted in the national 
standard of justice being elevated. He 
also points out the very serious prob- 
lem of the Court’s trespassing upon an 
area of law more appropriately re- 
served for the legislative process in 
the forging of any new restrictions for 
the benefit of the accused. In other 
words, personal security is now com- 
peting with public security. 

The final lecture on “Constitutional 
Color Blindness” points out that the 
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basic theory of a democratic society 
is that all persons stand equal before 
the law. It is asserted that the Court 
will be carried by the force of its 
decisions to outlaw all segregative leg- 
islation and to adopt the view of 
Justice Harlan that the Constitution is 
“color blind” and that no conception 
based upon race or color can be 
accepted consistent with implications 
of equal protection. He further states 
it is “equally clear that the use of the 
legal process is insufficient to destroy 
basic attitudes and deep-rooted opin- 
ions”. Discrimination as a personal 
factor and as a social factor cannot be 


No legis- 


lation and no judicial decision can 


eradicated by legal means. 


force men to treat each other as equals. 
These are matters of basic attitudes 
conditioned by historical environment 
and mental factors. Professor Kauper 
with the 
ment in respect to this question of 


concludes, however, state- 
color blindness that “whatever difficul- 
ties ride ahead, the Court has helped 
to restore a sense of national self- 
respect”. 

The thoughtful summaries and the 
conclusions and postulates stated in 
these lectures, and the careful prog- 
the future interpretations 


expected of the Court, make these 


nosis of 


lectures one of the most satisfying 
summaries available to students of 
constitutional law. It is difficult to find 
in any part of these lectures an attempt 
on the part of the lecturer to impose 
his own opinions or judgments and 
they take on greater values because of 
this. It is to be recognized that the 
Court has moved rapidly through a 
period of interpretation of modern 
problems of society in the last thirty 
years to a degree which will determine 
moral and legal values in this country 
for many generations ahead. 
GLENN M. CouLter 

Detroit, Michigan 


Justice REED AND THE FIRST 
AMENDMENT: THE RELIGION 
CLAUSES. By F. William O’Brien, 
S.J. Washington, D. C.: Georgetown 
University Press. 1958. $5.00. Pages 
264. 

This interestingly written volume is 
a discussion of the religion clauses of 
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the First Amendment, particularly 
within the last two decades, the period 
in which Mr. Justice Reed sat on the 
Supreme Court. Although the size of 
the typography on the title page would 
indicate that the primary concern of 
the book was with the opinions of 
Justice Reed, in fact its emphasis is 
upon the religion clauses of the First 
Amendment—*“Congress shall make no 
law respecting the establishment of 
religion, or prohibiting the free exer- 
cise thereof.” 

The Supreme Court’s views on the 
religion clauses in the last two decades 
have shown a confused and erratic pat- 
tern. The author examines in detail 
the opinions, both majority and dis- 
senting, charting the variable course 
taken. Father 
O’Brien has chosen Reed as the pro- 


these clauses have 
tagonist who has followed a fairly 
the 


clauses over the period of his Supreme 


consistent pattern on religion 
Court service; he is obviously sym- 
pathetic to the opinions of Mr. Justice 
Reed in most, but not all, of the cases. 
He might with equal effect have 
selected Mr. Justice Black as a fairly 
consistent antagonist in opposition to 
the views of Mr. Justice Reed. 

The principal divisions of the book 
cover first, the free exercise clause, 
and next, the establishment clause; and 
the “wall of separation” doctrine is of 
course a constantly recurring theme. 
As the author shows, Mr. Justice Reed 
inclined to the view that the actions of 
the local authorities, unless clearly un- 
constitutional, should be sustained. The 
libertarians, on the 


acts of the state and its 


contrary, have 
brought the 
subdivisions in the field of religion 
within the limits of the First Amend- 
ment, an amendment originally de- 
signed to restrict the powers of the 
Federal Government. In the early part 
of Mr. Justice Reed’s term, the opinions 
of the Court dealing with the Jehovah’s 
Witnesses brought astonishment to 
lawyers and students of constitutional 
law. The libertarians appear to have 
been hypnotized by the phrase “clear 
and present danger”. The actions of 
the libertarian wing recall the para- 
graph in the dissenting opinion of 
Mr. Justice Jackson in Kunz v. New 
York, when he said: 


1. 340 U.S. 290, at page 314; 95 L. ed. 280, at 
page 294. 
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Addressing himself to the subject, 
“Authority and the Individual” (Ber- 
trand Russell at page 25), one of the 
keenest philosophers of our time ob- 
serves: “The problem, like all those 
with which we are concerned, 
of balance; too little liberty brings 
stagnation, and too much _ brings 
chaos.” Perhaps it is the fever of our 
times that inclines the Court today to 
favor chaos. My hope is that few will 
take advantage of the license granted 
by today’s decision. But life teaches 
one to distinguish between hope and 
faith. 


is one 


With most, 
Mr. Justice Reed did not join with the 


but not all of these views, 


libertarian wing, much to the author’s 
approval. 

While we cannot forecast what the 
Court’s determination will be in the 
next case which involves the free exer- 
cise of religion, it might be well to 
keep in mind what Judge Learned 
Hand says:? 


It is perhaps still doubtful how far 
we may go to control the manner in 
which religious teaching may be 
spread, but there can be no doubt that 
there are limits. For example, if air- 
planes hovered over cities through the 
night bellowing forth religious propa- 
ganda, I cannot doubt that it would 
be constitutional to stop them. 


The second major part of the book 
discourses the establishment 
clause. An established religion, at the 
time the amendment was adopted, had 


upon 


a fairly definite meaning. Because of 


the fearful restrictions, for example, 
put upon Irishmen in the eighteenth 
century who were not members of the 
Church of Ireland,* the colonists were 
well aware of the political control 
which a dominant party could bring 
about through an established religion. 
At the time the First Amendment was 
debated, James Madison, indeed, had 
just finished many years of effort in 
the disestablishment of the Episcopal 
Church in Virginia.t The expression 
as late as 1898 meant to Judge Cooley 
“ . the setting up or recognition of a 
state church or at least the conferring 
upon one church of special favors 
and advantages which are denied to 
others.” 

Into the expression has been read 
and firmly entrenched the “wall of 
doctrine—that doctrine 


M ” 
separation 


which attempts to keep the state from 


supporting churches and _ religious 
activities. For many years until the 
McCollum case® the Court had gradu- 


ally been extending the definition of 


establishment of religion. With the 
McCollum decision, as Mr. Justice 


Reed remarked in his dissenting opin- 
ion, the limits of definition were en- 


larged to their greatest extent. He 
cited numerous instances in which 


there was hardly a separation of state 
and church—the chaplains in the Con- 
the 


subsidies given to religion in the form 


gress and in the armed forces, 


of tax exemptions, and so on.? 


Later the Court was to retreat some- 
what from the extreme limits of the 


McCollum decision. In Zorach Vv. 
Clauson® it modifies its earlier views 


his 


dissenting opinion, Mr. Justice Jack- 


concerning “released time”. In 


son gave his own interpretation of the 
new view: 


The distinction attempted between that 
case [McCollum] and this is trivial, 
almost to the point of cynicism, mag- 
nifying its nonessential details and dis- 
paraging compulsion which was the 
underlying reason for invalidity. A 
reading of the Court’s opinion in that 
case along with its opinion in this 
case will show such difference of over- 
tones and undertones as to make clear 
that the McCollum case was passed 
like a storm in a teacup. The wall 
which the Court was professing to 
erect between Church and State has 
become even more warped and twisted 
than I expected. Today’s judgment will 
be more interesting to students of 
psychology and of the judicial proces- 
ses than to students of constitutional 
law.9 


In what Father O’Brien calls the 
McCollum, it 
appears to the reviewer that he has 


waning influence of 
read into the later decisions a certain 
crumbling of the wall of separation 
between church and state which it is 
believed is unwarranted. 


The book is well worth reading on 
this important and controversial sub- 
ject. Because the course of decision 
has been so variable, Father O’Brien 
has done a real service’ by his exposi- 
tion. It seems too early to expect that 
the course of decision will continue to 
be anything but variable. A good work- 
ing bibliography is also supplied i 
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the book. 


It is quite clear that the problems 
relating to the interpretations of the 
religion clauses have by no means all 
been laid to rest. As the private sec- 
tarian schools and colleges are afflicted 
to a greater and greater extent by the 
forces of inflation, unquestionably 
there will be many attempts to erode 
further the wall of separation by the 
making of grants or subsidies or tax 
exemptions which will permit the con- 
tinued existence and prosperity of the 
How 
the Supreme Court will treat such 


sectarian schools and colleges. 


efforts is not at the moment predict- 
able. With the retirement of Mr. Jus- 
tice Reed, one advocate of sustaining 
aids by local authority, unless they are 
clearly unconstitutional, will be miss- 
ing from the bench. 
Homer D. Crotty 

Los Angeles, California 


Basic CORPORATE PRACTICE, 
By George C. Seward. Second Edition. 
Philadelphia: Committee on Continu- 
ing Legal Education of the American 
Law Institute Collaborating with the 
American Bar Association. 1958. $3.00. 
Pages vii, 168. 

It is refreshing to find an expert in 
a field of the law who can and does 
write a work on his subject which is 
not technical and not 
ambiguous. Mr. 
an acknowledged expert in corpora- 
tion law. But his book expounds the 
fundamentals of corporate practice in 


not legalistic, 


Certainly, Seward is 


a manner which is direct and plain for 
the experienced practitioner, for the 
novice and for the student. 

The chapter subjects are well 
selected. The first chapter is: “Is In- 
corporation Advisable?” The author 
starts with the sound warning: “When 
in doubt, don’t incorporate.” 

The chapters on “Obtaining Cap- 


ital” and “Closely Held Corporations” 





2. Tue Brit or Ricuts, by Learned Hand, 
page 64. 

3.1 Lecker, ye “ IRELAND IN THE 
a oe CentTuRY ap. 

See Everson v. Board ." Education, 330 

us. 1, 35, 91 L. ed. wa 733 (dissenting opinion 
of Mr. Justice Rutledge). 

5. 1 Principats or ConstTITuTIONAL Law, 224-5, 
3d Ed., 1898. 

6. Illinois v. Board of Education, 333 U.S. 203, 
2 L. ed. 649. 


Mr. Justice Reed’s ome 4 coe in 
Illinois v. Board of Education 92 
L. ed. 649, at 672. also: Everson v. Board of 
Education, 330 U.S. 1, 15; 91 L. ed. 711, 723. 

8. 343 U.S. 306. 96 %. ed. 954. 

9. Zorach v. Clauson, 343 U.S. 306, at 325, 
96 L. ed. 954, at 968. 
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done. Mr. 


Seward has held in complete check his 


are particularly well 


personal prejudices for and against 
certain devices of corporation law. 

Occasionally, a corporation lawyer 
has a client who wants to read or 
possess a book on corporation law. He 
can send his client a copy of this 
book, knowing that his client will re- 
ceive accurate information but will not 
be misled into attempting to dispense 
with his counsel. Or, he can give his 
associate or assistant a copy of the 
book and, with appropriate study, can 
expect to save a great deal of tutelage. 

The treatment of the state and fed- 
eral securities acts is entirely adequate 
for a work of this type, but if it is 
revised and expanded at some time in 
the future, this reviewer would appre- 
ciate Mr. Seward’s appraisal and 
critique of the merits and accomplish- 
ments of the Securities and Exchange 
Commission. 

The last half of the book consists of 
forms, such as a certificate of in- 
corporation, by-laws, an agreement to 
purchase stock and an agreement to 
purchase assets, which are well pre- 
pared and of continuing value to any 
practitioner of corporation law. 

Wurtney CAMPBELL 
Chicago, Illinois 


Noe MEN AGAINST AMERICA. 
By Rosalie M. Gordon. New York: The 
Devin-Adair Company. $3.00. 1958. 

In the Code of Ethics of American 
lawyers, canon one reads, in part, as 
follows: 


It is the duty of the lawyer to main- 
tain towards the Courts a respectful 
attitude, not for the sake of the tem- 
porary incumbent of the judicial office, 
but for the maintenance of its supreme 
importance. Judges, not being wholly 
free to defend themselves, are peculiar- 
ly entitled to receive the support of 
the Bar against unjust criticism and 
clamor. 


It is a privilege to keep this pledge, 
no matter how high the storms which 
lash at one of the three masts of the 
Ship of State and no matter how caus- 
tic the attack on the United States 
Supreme Court by Miss Rosalie M. 
Gordon in her book with the un- 
becoming title. 


Grant, for the sake of argument, that 
there is valid criticism of some of the 
pronouncements of our present highest 
Court, one brief interval in the Court’s 
great history does not justify the fren- 
zied clamor for impairing the useful- 
ness of this unique tribunal, which was 
created to prevent usurpation of power 
by other branches of the Government 
and to protect the rights and privileges 
of individual citizens when necessary, 
however weak or independent or ir- 
ritating those citizens may be. 

The vital part which the United 
States Supreme Court has had _ in 
moulding ours into a more _ perfect 
union must not be forgotten. Nor 
should we forget that the Court “is not 
an organism disassociated from the 
conditions and history of the times in 
which it exists”. The influences which 
shape public opinion today are far 
different from the postulates of the 
past, and even if groups of Americans 
exercise their right to disagree with 
certain decisions of the Court, no good 
cause is shown for impairing its in- 
dependence or subjecting its members 
to censure. 

The judicial experiences of some of 
the members of the Court may not 
seem adequate to those who regard 
that as the prime qualification, but 
appointments are not limited to a 
cloister of “juridical pedants”. In 
selecting judges, Presidents necessarily 
have to keep in mind that the Supreme 
Court should be representative of the 
different sections of the nation, as well 
as of the leading political parties, but 
each Chief Executive also has the 
deep-seated feeling that the perpetu- 
ation of the Government depends in 
large measure on the political philos- 
ophy which he has been elected to 
represent, and he naturally seeks ap- 
pointees who share that philosophy 
and will be loyal to such a trust. Even 
so, history shows that, with the fewest 
exceptions, the men who have ascended 
the Supreme Bench have “dropped 
their politics when they assumed the 
black robes”. 

It is well known that almost every 
case before the United States Supreme 
Court is presented by eminent counsel, 
and that the arguments cover all sides 
of every question involved. Such pre- 
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sentations carry great weight with the 
Justices in reaching their conclusions. 
Often the effect on contemporary pub- 
lic opinion is of more consequence 
than the decisions themselves, because 
the Court is the target of partisan 
newspapers and magazines, and the 
findings on political questions rarely 
escape debate in Congress, where there 
is limited neutrality! To understand 
the actual holdings of the Court, the 
opinions themselves should be read. 
When this is done, a fairer under- 
standing results. 

Of course, the Supreme Court cannot 
please everybody, but its unpopular 
decisions do not prove that any of the 
Justices are not loyal Americans con- 
secrated to their tasks and faithful to 
their oaths to protect and defend the 
Constitution; and it is not a just 
criterion of the Court’s total pro- 
nouncements to single out several 
opinions which displease a particular 
commentator or author whose profes- 
sional interest is paramount. 

The questionable attitude of the 
public toward the Court, as proffered 
in Nine Men Against America, has had 
its counterparts in other days. The 
Court has had to face the gusts of 
passion and prejudice in every critical 
period of the country’s history. Even 
Chief Justice John Marshall’s monu- 
mental opinions created an antagonism 
which gave rise to Jacksonian democ- 
racy. The Taney Court was bitterly 
assailed at the outbreak of the Civil 
War; and the violent onslaughts on the 
Chase Court for its courageous and 
notable opinions after the war in- 
creased the bitterness of reconstruction. 
When the South was prostrate, the 
Supreme Court, with unequaled forti- 
tude and against the most vicious in- 
vectives from the North, protected the 
sovereignty of the “conquered prov- 
inces” and saved the Southern people 
from intolerable abuses which might 
have been worse than the war. And 
there have been other crises in which 
the Court has stood four square against 
the temporary whirlwinds of political 
hatred. 

Truly, there is no more thrilling and 
fascinating story in American history 
than that of our Supreme Court, which 
rightly has been called “the Supremest 
Supreme Court in the World”! 
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No institution of Government has 
been devised that will be satisfactory 
io all people at all times, but after each 
vave of resentment over acts or events, 
inpopular to a segment of the public, 
subsides, the good sense of the Ameri- 
can people prevails, and it is upon 
their wisdom and restraint that the 
stability and continuity of our form of 
government will depend—not on writ- 
ings, however well meant, designed for 
those who are eager to hear the worst 
about the political party in power or 
the institutions which disturb their 
comfortable isolation. Let those who 
live in fear and dread keep in mind 
that we are living in a changing world, 
and that what the American * people 
really want they generally get! 

Suffice it to mention that all of the 
panaceas and preventives urged by the 
author of Nine Men Against America 
have been studied and discarded after 
other attacks on the Court, and a 
careful reading of The Supreme Court 
in United States History by Charles 
Warren will give a truer concept of the 
Court than any limited picture, how- 
ever well focused. 

Very apposite are the sentiments 
expressed by Charles A. Beard in his 
American Govenment and Politics: 


Some obvious lessons seem to come 
from a dispassionate review of the 
judicial conflicts which have occurred 
in our history. Criticism of the Federal 
Judiciary is not foreign to political 
contests; no party when it finds its fun- 
damental interests adversely affected 
by judicial decisions seems to hesitate 
to express derogatory opinions; the 
wisest of our statesmen have agreed 
on the impossibility of keeping out of 
politics decisions of the Supreme Court 
which are political in their nature; 
finally, in spite of the attacks of its 
critics and the fears of its friends, the 
Supreme Court yet abides with us as 
the very strong tower defending the 
American political system. 


WALTER CHANDLER 
Memphis, Tennessee 


Tax PLANNING OF REAL ES- 
TATE. By Paul E. Anderson. The Com- 
mittee on Continuing Legal Education 
of The American Law Institute col- 
laborating with the American Bar Asso- 


ciation, 133 South 36th St., Philadel- 
phia 4, Pennsylvania. 1957. $3.00. 
Pages 206. 

Practicing lawyers are becoming in- 
creasingly aware of the tremendous 
impact of federal taxes upon the plan- 
ning of their clients’ real estate trans- 
In Tax Planning of Real 


Estate, the Committee on Continuing 


actions. 


Legal Education has provided the pro- 
fession with a timely, valuable and 
practical addition to its series of hand- 
books on “What the General Practi- 
tioner Should Know About Federal 
Taxation”. 


The book is a thorough treatment 
of the basic income tax consequences 
of fundamental and recurring trans- 
actions in real property and also in- 
cludes some discussion of the gift and 
estate tax consequences. As the author 
observes, while the book is written 
from the viewpoint of a tax practition- 
er, it is specifically designed, as are 
all of the handbooks in this series, to 
be read and used by general practi- 
tioners. Consequently, as the preface 
indicates, technical tax law phrase- 
ology has been kept at a minimum, and 
analysis is built upon a logical de- 
velopment of basic principles. 

The handbook has great practical 
value as a speedy research aid, both 
general and specific. The clear, logical 
and orderly presentation enables one, 
after a glance at the table of contents, 
to turn quickly to the problem area 
and grasp the basic issues involved. 
Throughout the book, references to 
pertinent code sections, Internal Reve- 
nue Service rulings and case law are 
directly embodied in the text itself. 
Citations to basic material seem suffici- 
ently comprehensive to substantially 
assist in the initiation of further re- 
search on many of the tax conse- 
quences covered. 


The first half of the book lays out 
the ground rules with respect to the 
tax planning of real estate from its 
purchase and through 
ownership problems, to sales exchanges 
Instead of 
scattering throughout this basic dis- 


acquisition, 
and other dispositions. 


cussion the many exceptions which 
are applicable to the ownership and 
sale of a personal residence, the author 
has treated this in a separate chapter 
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with clarity and detail. 

In the second half of the hand- 
book, the author presents a succinct 
analysis of the three major prob- 
lem areas which most frequently crop 
up in tax planning of real estate: (1) 
problems of mortgagors and mort- 
gagees; (2) problems of lessors and 
lessees; and (3) problems of sub- 
dividers and dealers. 

The text discussion of these three 
general problem areas is enhanced by 
the author’s use of summary and con- 
clusion sections. The summary of the 
tax consequences of various payments 
between 
lessor and lessee is excellent. The 


and expenditures by and 


author’s conclusions with respect to 
the advisability of using the device of 
multiple corporations, and the new code 
sections aimed at relief for subdividers, 
are particularly helpful in pointing up 
the practical problems involved. 

It is the reviewer’s opinion, however, 
that the author paints too dark a pic- 
ture with respect to the “Achilles’ Heel 
of Multiple Corporations” (author’s 
phrase), the Commissioner’s power to 
reallocate income under Section 482 
of the Code. As the author points out, 
this Section can be used by the Com- 
missioner to reallocate income as re- 
ported by each entity, where he deter- 
mines it necessary, in order to prevent 
evasion of taxes, or clearly to reflect 
the income of each entity. 

The author also points out that the 
Commissioner has used this section to 
lump together the income of several 
entities under one roof, in effect dis- 
regarding other corporate entities. He 
further suggests that this treatment 
might be accorded to multiple cor- 
porate real estate operations where 
each corporation owns its own land. 
While this extreme penalty may be 
applicable to certain businesses, it is 
the reviewer’s opinion that where each 
corporate entity has record title to real 
estate, the Commissioner would not 
have authority under Section 482 to 
disregard the separate corporate en- 
tities. 

Because of the nature of the hand- 
book, it is not, nor is it intended to 
be, a comprehensive treatise of the vast 
subject. However, where, in some in- 
stances, only a few pages are devoted 
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to a problem (e.g., form of ownership, 
individual, partnership or corpora- 
tion), it will be found that these 
matters are much more fully discussed 
in other handbooks included in the 
A.L.I. Tax Series. 

In conclusion, the reviewer recom- 
mends the book highly to tax, as well 
as to general, practitioners and con- 
gratulates the author and the A.L.I. 
for a valuble addition to its series of 
handbooks. 

Ricuarp L. Levy 


Philadelphia, Pennsylvania 
I 


The LAW OF ACCOUNTING AND 
FINANCIAL STATEMENTS. By 
George S. Hills. Boston: Little, Brown 
and Company. 1957. $10.00. Pages 338. 

This book is an invaluable and com- 
prehensive compendium of a narrow 
field—the law of financial statements 
and of financial accounting generally. 

As every lawyer knows, legal re- 
search is mainly a game of outwitting 
the indexer, who is usually more vital 
to success than the researcher. Some 
areas of law are virtually inaccessible 
because, as the author observes in 
relation to his subject, these areas are 
“devoid of indexing”. George S. Hills 
has spent twenty years developing and 
organizing and mapping this uncharted 
territory. Those who find themselves in 
this field in the future will be grateful 
for his pioneering. The completeness 
and intensity of his research is indi- 
cated by the fifty-page table of cases 
and the fact that two-thirds of each 


L. dealing with justice and its application to concrete 
situations through applied law, Dr. Vale comes naturally 
to world justice and the organization of the United Nations. 


page of text is devoted to footnote 
documentation. The documentation is 
particularly important since it refers 
to much S. E. C. and accounting 
material not ordinarily known nor 
easily accessible to lawyers. The author 
states that “publications of eminent 


accountants and of the accounting 


societies, particularly those of the 
American Institute of Accountants, 
have been combed for accounting 


references which are consistent with 
legal concepts on the one hand, or 
which might be in conflict with legal 
prescription on the other. References 
to such publications have been cited 
wherever they appear to be pertinent 
to this study. The fundamental sound- 
ness with which the AIA has prepared 
its publications makes them particu- 
larly valuable.” 

The subject-matter is divided into 
three parts, the first consisting of a 
chapter on law and accounting gener- 
“The Balance 
Sheet” and the third “The Income 


ally, the second entitled 


Statement”. Chapters and subheadings 
are organized, appropriately, in the 
form of the financial statement. For 
example, the chapters under “The 
Balance Sheet” are “Assets”, “Liabili- 
ties”, and “Proprietorship”. The chap- 
ter on assets is subdivided into current 
assets, investments, fixed assets, in- 
tangible assets and deferred charges. 
The subheading “current assets” in- 
cludes sections on cash items, notes 
receivable, accounts receivable, and so 
forth. The part of the book devoted to 


Needless to say, his assertion that the veto must be re- 


nounced by the Big Five nations, or its exercise limited, finds 
acceptance with this reviewer, who, as legal consultant to 
the American delegation at San Francisco and with the con- 
curring support of a majority of the official consultants, 
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the income statement is divided iato 
gross income, deductions from gross 
determinations 


income and of net 


income. 

In addition, there are chapters on 
regulatory accounting and tax account- 
ing, as well as discussions of special- 
ized topics such as bookkeeping entries, 
false financial statements, and cash and 
stock dividends. There is’ also useful 
information on the law relating to the 
registration of securities, the proper 
and timely disclosure of assets and 
liabilities, the presentation of capital 
structure, the regularity of dividend 
payments and share repurchases, re- 
imbursable type contracts, and the 
computation of income for federal and 
state tax purposes. 

The chapter on bookkeeping entries 
is valuable in showing the evidentiary 
quality of entries made, as well as the 
lack of penalty for failure to make 
entries. The book has a particularly 
useful discussion of the determination 
of profits from infringement. The 
treatment of allocation of costs and 
of general and administrative expenses 
represents a new approach to the 
problem of infringement accounting 
consistent with the complexities of 
modern business. 
masterpiece of 
book 


which will serve both lawyer and ac- 


The result is a 
authority and scholarship, a 
countant as an indispensable guide- 
book for years to come. 

Rosert A. SPRECHER 


Chicago, Illinois 


proposed that there be no veto but that final action in the 
Security Council be had by a three-fourths majority; other- 
wise, aggressors would, by the veto, frustrate the purpose 
of the entire organization. 


—From the review of Justice as Foundation of Society 
and Challenge of Civilization, by Ruby R. Vale, re- 
viewed by David A. Simmons, 38 A.B.AJ. 141 
(February, 1952), 
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Review of Recent 


Supreme Court Decisions 


Aliens... 
de portability 

Bonetti v. Rogers, 356 U. S. 691, 
2 L. ed. 2d 1087, 78 S. Ct. 976, 26 
U. S. Law Week 4369. (No. 94, de- 
cided June 2, 1958.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Reversed. 


In this case, an alien succeeded in 
having set aside an order deporting 
him from the country. The alien had 
first entered the United States in 1923. 
In 1932 he became a member of the 
Communist Party, remaining in the 
Party until 1936. In 1937, he left the 
United States to fight with the Spanish 
Republican Army. On October 8, 1938, 
he was again admitted to the United 
States “for permanent residence as a 
quota immigrant”, after a Board of 
Special Inquiry’s exclusion order was 
reversed on administrative appeal. He 
has since lived continuously in the 
United States except for a one-day trip 
into Mexico in 1939. In 1951, pro- 
ceedings were begun to deport him 
under the Anarchist Act of 1918, as 
amended by the Internal Security Act 
of 1950, on the ground that he was an 
“alien who had been, after entering 
the United States, a member of the 
Communist Party”. It was conceded 
that the petitioner’s membership in the 
Party did not make him excludable 
when he entered the country in 1938. 
The Supreme Court’s decision turned 
on the question whether the “time of 
entering the United States” specified 
in the statute was the petitioner’s 
original entry in 1923 or whether it 
was the second entry in 1938. 


Speaking for the Court, Mr. Justice 
Whittaker held that the latter date 
was the significant one. The Court read 
together Section 1 of the Anarchist 
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Act and Section 22 of the Internal 
Security Act. The former statute pro- 
vides that “Aliens who are members of 
...the Communist Party” shall be 
excluded from the country, while the 
latter makes deportable “Any alien 
who was at the time of entering the 
United States, er has been at any time 
thereafter ...a member of any one of 
the classes” of excluded aliens. The 
Court determined that the phrase “Any 
alien who was at the time of entering” 
referred to the time of the petitioner’s 
adjudicated lawful admission in 1938, 
not to his 1923 entry. The Court said 
that the petitioner was claiming no 
right of lawful presence under the 
original entry and he had abandoned 
all rights of residence under that entry. 
The Government had argued that this 
result would enable a resident alien 
who had joined the Communist Party 
to quit the Party and avoid deportation 
simply by “stepping across the border 
and returning”. The Court replied that 
this was not so because such an alien 
would be excludable under current 
laws which exclude all aliens that have 
ever been Communists. “If he enters 
when excludable”, said the Court, “he 
is deportable, even though he would 
not have been subject to deportation if 
he had not left the country.” “Petition- 
er’s entry of October 8, 1938”, the 
Court concluded, “constituted ‘the time 
of entering the United States’.... In- 
asmuch as the petitioner was not on 
October 8, 1938, or at any time there- 
after...a member of the Communist 
Party, he is not deportable. ...” 


Mr. Justice CLARK wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice HARLAN 
joined. The dissent argued that Con- 
gress had intended to make deportable 
all aliens that became Communists sub- 
sequent to entering the United States, 
and “entry”, the dissent argued, meant 


any entry, not the last entry. 

The case was argued by Joseph 
Forer for the petitioner and by Roger 
Fisher for the respondents. 


Aliens... 
withholding deportation 

Leng May Ma v. Barber, 357 U. S. 
185, 2 L. ed. 2d 1246, 78 S. Ct. 1072, 
26 U. S. Law Week 4400. (No. 105, 
decided June 16, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the Ninth Circuit. 
A firmed. 

This was a habeas corpus proceeding 
in which the alien, a citizen of China, 
sought to invoke Section 243(h) of 
the Immigration and Nationality Act 
which authorizes the Attorney General 
“to withhold deportation of any alien 
within the United States to any coun- 
try in which in his opinion the alien 
would be subject to physical persecu- 
tion....” The Attorney General con- 
tended that the petitioner was ineligible 
for consideration under this section 
since she was physically present in the 
country only on parole and had not 
made an “entry” in the technical sense. 
The petitioner claimed to be an alien 
“within the United States” by reason 
of her parole in this country. The 
District Court denied the writ and the 
Court of Appeals affirmed. 


Mr. Justice CLARK affirmed for the 
Supreme Court. The question turned 
entirely on the construction of the 
statutory words “within the United 
States”, 
tention of an alien in custody pending 


and the Court ruled that de- 


determination of her status does not 
legally constitute an entry into the 
country. Parole, the Court remarked, 
was simply a device to avoid a need- 
less confinement while administrative 
proceedings are conducted. It was 


never intended to affect the alien’s 
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status, and to hold that it placed her 
legally in the country would be in- 
consistent with the congressional man- 
date. 

Mr. Justice Douc.as, joined by the 
Cuier Justice, Mr. Justice BLACK and 
Mr. Justice BRENNAN, dissented. The 
dissent argued that the question 
was not whether the alien should or 
should not be returned to China. “It 
is whether the Attorney General has 
discretion to withhold her deportation 
if in his opinion she would be ‘subject 
to physical persecution’ were she re- 
turned to that country”. The dissent 
remarked that it was a “mystery” how 
an alien can be paroled “into the 
United States” and yet not be “within 
the United States”. 

The case was argued by Joseph S. 
Hertogs for petitioner and by Leonard 
B. Sand for respondent. 


Aliens... 
withholding deportation 

Rogers v. Quan, 357 U. S. 193, 2 
L. ed. 2d 1252, 78 S. Ct. 1076, 26 
U. S. Law Week 4403. (No. 396, 
decided June 16, 1958.) On writ of 
certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Reversed. 

This was a companion case to Leng 
May Ma v. Barber, supra, in which the 
five respondents, natives of China, all 
sought judgments declaring their non- 
deportability, directing consideration 
of the claims under Section 243(h) 
and restraining the Attorney General 
from deporting them. The question 
was largely settled by the Leng May 
Ma decision; however, this case raised 
one further problem. The respondents 
had come to the United States between 
1949 and 1954. Section 237(a) of the 
Immigration and Nationality Act and 
its predecessor statute provide that 
aliens excluded from the United States 
“shall be immediately deported to the 
country” from which they came. The 
respondents argued that since they had 
not been “immediately deported”, de- 
portation now must rest upon Section 
243. The Court refused to accept this 
argument, saying that neither Section 
237(a) nor its predecessor confined 
the authority to deport to situations 
where deportation is immediate. “We 
doubt that the Congress intended the 
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mere fact of delay to improve an 
alien’s status from that of one seeking 
admission to that of one legally con- 
sidered within the United States”, the 
Court said. The opinion was written 
by Mr. Justice CLARK. 

The CuHier Justice, Mr. Justice 
Biack, Mr. Justice DoucLas and Mr. 
Justice BRENNAN dissented for the rea- 
sons stated in the dissent in the Leng 
May Ma case. 

The case was argued by Leonard B. 
Sand for petitioner and by David 
Carliner for respondents. 


Appeals... 
right to transcript 

Eskridge v. Washington State Board 
of Prison Terms and Paroles, 357 U. S. 
214, 2 L. ed. 2d 1269, 78 S. Ct. 1061, 
26 U. S. Law Week 4440. (No. 96, 
decided June 16, 1958.) On writ of 
certiorari to the Supreme Court of 
Washington. Reversed and remanded. 

In 1935, the petitioner was convicted 
of murder in a Washington state court 
and received a life sentence. He gave 
timely notice of an appeal. The law of 
the state authorizes a trial judge to 
have a stenographic transcript of the 
trial furnished to an indigent defend- 
ant “if in his opinion justice will 
thereby be promoted”. In this case, 
the trial judge denied the transcript. 
The petitioner then applied for a writ 
of mandate in the Washington Supreme 
Court ordering the trial judge to fur- 
nish a transcript. The Supreme Court 
denied the petition and granted the 
state’s motion to dismiss the appeal for 
failure to file a certified statement of 
facts and transcript of record. In 
1956, petitioner applied for habeas 
corpus to the state supreme court, 
alleging that the failure to furnish him 
with a transcript of record was a de- 
nial of due process and equal protec- 
tion.-The state supreme court denied 
the writ. 

The Supreme Court reversed per 
curiam. The Court cited Griffin v. 
Illinois, 351 U. S. 12, which held that 
a state is denying Fourteenth-Amend- 
ment rights if it allows all convicted 
defendants to have appellate review 
except those who cannot afford to pay 
for records of their trials. 


Mr. Justice HARLAN and Mr. Justice 





WHITTAKER noted their dissent, “be- 
lieving that on this record the Griffin 
case, decided in 1956, should not be 
applied to this conviction occurring in 
1935”. 

Mr. Justice FRANKFURTER took no 
part in the consideration or decision 
of the case. 


The case was argued by Robert W. 
Graham for the petitioner and by John 
J. O’Connell for the respondent. 


Discovery... 
grand jury proceedings 

United States v. Procter & Gamble 
Company, 356 U. S. 677, 2 L. ed. 2d 
1077, 78 S. Ct. 983, 26 U. S. Law Week 
1373. (No. 51, decided June 2, 1958.) 
On appeal from the United States 
District Court for the District of New 
Jersey. Reversed. 

This decision denied the defendants 
in a civil antitrust suit access to the 
transcript of proceedings of the grand 
jury that had considered the case for 
criminal prosecution but had not re- 
turned an indictment. 

The civil suit under Section 4 of the 
Sherman Act was to enjoin alleged 
violations of Sections 1 and 2 of the 
act. The suit was filed after the grand 
jury investigation failed to produce an 
indictment for violation of the criminal 
provisions of the statute. The Govern- 
ment used the grand jury transcript to 
prepare its civil case, and the defend- 
ants sought the same privilege. The 
District Court granted their motion for 
discovery and production of the min- 
utes of the grand jury, ruling that they 
had shown “good cause” as required 
by Rule 34 of the Federal Rules of 
Civil Procedure.. The Government re- 
mained adamant about producing the 
records, and at its suggestion, the 
District Court entered a judgment of 
dismissal. 

Mr. Justice Doucias, speaking for 
the Supreme Court, reversed. The 
Court decided two points. First, it 
rejected an argument that the Govern- 
ment could not maintain its appeal 
because it had solicited the dismissal 
of the complaint. The rule that a plain- 
tiff who has voluntarily dismissed his 
complaint may not sue out a writ of 
error had no application here, the 
Court said, because the Government 
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had lost its case on the merits in the 
District Court and the Government’s 
proposal for dismissal was only a 
means of obtaining an expeditious 
review. 

On the merits, the Court decided 
that there was no “good cause” for 
production of the grand jury minutes 
as required by Rule 34. The Court 
cited the long-established policy in 
favor of secrecy of grand jury proceed- 
ings. “The witnesses in antitrust suits 
may be employees or even officers of 
potential defendants”, the Court said, 
“or their customers, their competitors, 
their suppliers. The grand jury as a 
public institution serving the com- 
munity might suffer if those testifying 
today knew that the secrecy of their 
testimony would be lifted tomorrow.” 
The Court conceded that there were 
instances of necessity that might out- 
weigh the importance of jury secrecy, 
but it could find no such necessity 
here. 

In a separate concurring opinion, 
Mr. Justice WHITTAKER suggested that 
jury minutes be impounded by the 
court when no indictment was voted 
so that neither side could make use 
of them in a subsequent civil pro- 
ceeding. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
Burton, dissented, arguing that the 
issue was whether the District Court 
had abused its discretion in ordering 
the Government to furnish a transcript 
of the minutes. The dissent was un- 
willing to hold that there had been 
such an abuse of discretion. 

The case was argued by Robert A. 
Bicks for the United States and by 
Kenneth C. Royall, Mathias F. Correa 
and Abe Fortas for the appellees. 


Eminent Domain... 
assignment of claim 
United States v. Dow, 357 U. S. 17, 
2 L. ed. 2d 1109, 78 S. Ct. 1039, 26 
U. S. Law Week 4384. (No. 102, 
decided June 9, 1958.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Reversed. 
This case began when the Govern- 
ment started a condemnation proceed- 


ing in a Federal District Court in 
Texas to acquire a right-of-way for a 


pipe line over land in Harris County. 


Under the authority of various statutes, 
the District Court ordered the Govern- 
ment to take “immediate possession” 
of a narrow strip, known as Parcel 1, 
consisting of 2.7 acres of a 617-acre 
tract. The Government took possession 
of Parcel 1 and began laying the pipe 
line. The line was completed in 1943 
and has been in use ever since. In 
1945, Dow acquired title to the entire 
617-acre tract by general warranty 
deed, the pipe-line right-of-way being 
excepted as subject to the condemna- 
tion proceedings. In 1946, the Govern- 
ment filed a declaration of taking 
covering the pipe-line strip, depositing 
the estimated compensation in court. 
The question of compensation was re- 
ferred to commissioners, who, after a 
hearing, awarded $4,450 for the pipe- 
line easement. In 1955, the Govern- 
ment filed a motion for summary judg- 
ment against Dow on the theory that 
the Anti-Assignment Act, 31 U.S.C. 
$203, prohibited assignment of this 
claim against the Government. The 
District Court found as a fact that 
Dow’s grantors had intended to convey 
to him “all their right, title and in- 
terest in said parcel No. 1 or in the 
award to be made for the same”. This 
was, the court agreed, an assignment 
of a claim against the United States, 
prohibited by the statute, and there- 
fore ineffective to convey the com- 
pensation award to Dow. The Court of 
Appeals reversed, holding that there 
had been no assignment because no 
claim to compensation “arose and 
vested” until the filing of the declara- 
1946. 
therefore, in the Court of Appeals’ 


tion of taking in Dow was 
view, entitled to the award. 

Mr. Justice HARLAN reversed, speak- 
ing for a unanimous Supreme Court. 
The Court said the United States could 
take property under its power of 
eminent domain either by entering into 
physical possession of the property or 
by instituting condemnation proceed- 
ings. In the first case, the owner is 
provided a remedy under the Tucker 
Act; in the second, ,the Government 
proceeds under one of several statutes 
which require it to pay judicially 
determined compensation for the prop- 
erty taken. Although in either case, 
said the Court, actual title does not 
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pass to the Government until the owner 
receives compensation, the passage of 
title does not necessarily determine the 
date of the “taking”. “The usual rule 
is that if the United States has ertered 
into possession of the property prior 
to the acquisition of title, it is the 
former event which constitutes the act 
of taking”, the Court declared. If the 
rule were otherwise, the Court said, 
manipulations would be possible that 
could operate to the disadvantage of 
either the landowner or the Govern- 
ment. The Court could find nothing 
inequitable in denying recovery to 
with full 


notice of the condemnation proceeding 


Dow since he had taken 


and could have availed himself of the 
means provided by the statute for 
protecting himself. 

The case was argued by Assistant 
Attorney General Perry W. Morton for 
the United States and by L. Keith 
Simmer for the respondent. 


Labor Law... 
subpoenas 

National Labor Relations Board v. 
Duval Jewelry Company, 357 U. S. 1, 
2 L. ed. 2d 1097, 78 S. Ct. 1024, 26 
U. S. Law Week 4390. (No. 234, 
1958.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Reversed. 


decided June 9, 


issue here was the 
extent to which the National Labor 


The ultimate 


Relations Board can delegate to its 
hearing officers power to revoke sub- 
poenas issued in the name of the 
Board. The Court’s decision requires 
the Board to make the 
decision, but permits a delegation for 


a preliminary ruling by a_ hearing 


“ultimate” 


officer. 


The controversy grew out of an 
attempt to obtain a_ representation 
election among the employees of the 
respondent; the respondent moved to 
dismiss on the ground that its inter- 
state operations were inadequate to 
meet the jurisdictional tests of the 
National Labor Reiations Act. Five 
subpoenas duces tecum and one sub- 
poena ad testificandum were issued. 
The persons to whom they were di- 
rected moved to revoke the subpoenas. 
The Board refused to entertain the 


motions, citing its rules which require 


September, 1958 + Vol. 44 883 





Supreme Court Decisions 


an initial ruling by the hearing officer. 
That officer, after granting an oppor- 
tunity for a hearing, denied the mo- 
tions to revoke. This ruling was not 
appealed and the respondents refused 
to obey the subpoenas. The Board then 
began this suit in the District Court to 
enforce the subpoenas. The District 
Court held them unreasonable and 
oppressive. The Court of Appeals re- 
versed as to the one subpoena ad 
testificandum, but it upheld the lower 
court as to the five subpoenas duces 
tecum, 

Speaking for the Supreme Court, 
Mr. Justice Dovucias reversed. The 
Court said that all the Board had done 
was to delegate the preliminary ruling 
on the motion to revoke, retaining the 
final decision on the merits. This meets 
the requirements of Section 11(1) of 
the statute which gives a person served 
with a subpoena the right to “petition 
the Board to revoke”, the Court said. 

Mr. Justice WHITTAKER wrote a con- 
curring opinion which argued that in 
spite of the “legalisms” of the Board’s 
contention, as a practical matter there 
was no certainty of any protection 
against an improper or oppressive sub- 
poena. He concurred, however, since 
the Board’s subpoenas can be enforced 
only by a court, and this is an effective 
means of revoking improper subpoenas. 

The case was argued by Norton J. 
Come for the petitioner and by Theo 
Hamilton for the respondents. 


Labor Law... 
subpoenas 

Lewis v. National Labor Relations 
Board, 357 U. S. 10, 2 L. ed. 2d 1103, 
78 S. Ct. 1029, 26 U. S. Law Week 
1392. (No. 684, decided June 9, 1958.) 
On writ of certiorari to the United 
States Court of Appeals for the Ninth 
Circuit. Affirmed. 

This was a companion to the Duval 
Jewelry Company case, supra, and 
raised similar issues. 

The case was an unfair labor practice 
proceeding. The Regional Director of 
the Board issued both subpoenas duces 
tecum and ad testificandum under the 
seal of the Board and the signature of 
a member. The petitioners moved that 
the subpoenas be revoked, one ground 
being that they had not been properly 
issued and it was alleged that they 
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were issued at the request of the 
Board’s General Counsel, who was not 
a “party” within the meaning of the 
act. The trial examiner denied the 
motions to revoke the subpoenas, and 
petitioners refused to obey them. The 
District Court denied enforcement, but 
the Court of Appeals reversed. 

The Court spoke through Mr. Justice 
Douc.as in affirming. The Court ob- 
served that one issue—the Board’s 
authority to “delegate” its power to 
revoke had been answered by the Duval 
case. Since the statute makes it clear 
that issuance of subpoenas is manda- 
tory upon application of any party, 
the Court concluded that the issuance 
was merely a ministerial act, involving 
no exercise of discretion, and conse- 
quently that there was nothing im- 
proper in the issuance in the present 
case by the Regional Director. The 
Court also had no trouble with the 
question whether the General Counsel 
was a “party” within the meaning of 
the act. The statute gives a major role 
in Board proceedings to the General 
Counsel, the Court declared, including 
“final authority” respecting investiga- 
tion of charges, the issuance and prose- 
cution of complaints. “To relegate him 
to a lesser role than that of a ‘party’ 
is to overlook the critical role he per- 
forms in enforcement of the Act’, the 
Court determined. 

The case was argued by Ray L. 
Johnson, Jr., for the petitioners and 
by Norton L. Come for the respondent. 


Passports... 
denial 

Kent v. Dulles 357 U. S. 116, 2 L. 
ed. 2d 1204, 78 S. Ct. 1113, 26 U. S. 
Law Week 4413. (No. 481, decided 
June 16, 1958.) On writ of certiorari 
to the United States Court of Appeals 
for the District of Columbia Circuit. 
Reversed. 

This decision held that the Secretary 
of State could not, under existing laws, 
refuse to issue passports to applicants 
because of their alleged Communist 
backgrounds. 

The applicants—one the artist Rock- 
well Kent, the other a_ psychiatrist 
named Walter Briehl—brought suit 
when their applications for passports 
were turned down by the State Depart- 


ment. The District Court granted sum- 
mary judgment in favor of the re- 
spondent and the Court of Appeals 
aflirmed, by divided vote. 

The opinion of the Supreme Court 
was delivered by Mr. Justice Douc as, 
The Court explored the history of 
passport regulation in this country 
back to the early days of the Republic, 
concluding that for the most part of 
our history a passport has not been a 
condition for entering or leaving the 
country, the primary exception being 
times of war. The first peacetime 
statute the Court found dealing with 
restricting passports was the Act of 
July 3, 1926. Prior to this enactment 
except for wartime, the Court noted 
that the issuance of passports was “a 
discretionary act”. on the part of the 
Secretary of State. The Court found, 
however, that the Secretary’s refusal 
to issue passports had _ traditionally 
rested on one of two grounds: (1) the 
applicant was not a citizen of the 
United States or (2) he was participat- 
ing in illegal conduct. Neither of these 
grounds was present here, the Court 
pointed out, and since the 1926 statute 
“jelled” the administrative practice, 
the Court could found no warrant for 
holding that Congress had adopted any 
other category for the denial of pass- 
ports. Furthermore, the Court noted 
that it was not until the Act of June 27, 
1952, that Congress made it a require- 
ment to have a passport to leave the 
country. The Court did not reach the 
constitutional questions, holding mere- 
ly that existing statutes did not delegate 
to the Secretary the kind of authority 
exercised here. 

In a dissenting opinion, Mr. Justice 
CLARK, joined by Mr. Justice BurToN, 
Mr. Justice’ HarLan and Mr. Justice 
WHITTAKER, argued that Congress in- 
tended the Secretary to “exercise his 
traditional passport function in such 
a manner as would effectively add to 
the protection of this country’s internal 
security”. The opinion contended that 
the “peacetime practice of the State 
Department indisputably involved de- 
nial of passports for reasons of national 
security”. Moreover, the opinion point- 
ed out, this was not a case of judging 
what may be done in peace by what 
has been done in war. The President’s 
1950 declaration of national emergency 
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is still in force, and, so the dissent 
irgued, in a wholly realistic sense there 
s no peace today. 

The case was argued by Leonard 
B. Boudin for the petitioners and by 
Solicitor General Rankin for the re- 
spondent. 


Passports... 
denial 

Dayton v. Dulles, 357 U.S. 144, 2 
L. ed. 2d 1221, 78 S. Ct. 1127, 26 U.S. 
Law Week 4421. (No. 621, decided 
June 16, 1958.) On writ of certiorari 
to the United States Court of Appeals 
for the District of Columbia Circuit. 
Reversed. 

This was another case cofcerned 
with the discretion of the Secretary of 
State to deny a passport for security 
reasons. 

The petitioner was a physicist who 
applied for a passport to enable him 
to travel to India to accept a position 
as research physicist at an Indian 
university. He was denied a passport 
because the Department of State felt 
that it would be “contrary to the best 
interests of the United States” to issue 
a passport. The petitioner then con- 
ferred with the State Department and 
executed an affidavit denying Com- 
munist Party membership. The Director 
of the Passport Office wrote a letter 
denying the passport again “in view 
of certain factors of Mr. Dayton’s case 
which I am not at liberty to discuss 
with him”. Later it developed that the 
denial rested largely on _petitioner’s 
association with certain suspected 
Communists or others suspected of 
being connected with the Rosenberg 
espionage ring. Petitioner appealed 
to the Board of Passport Appeals, 
which held hearings and considered, 
over protest, “a confidential file com- 
posed of investigative reports from 
Government agencies”. Petitioner was 
not allowed to examine the file. Again 
the passport was denied. Petitioner 
went to court, but the District Court 
gave summary judgment for the De- 
partment. The Court of Appeals re- 
versed and remanded, and on a second 
appeal affirmed a summary judgment 
for the Secretary by a divided vote. 

The Supreme Court reversed, again 
speaking through Mr. Justice DoucLas. 
The Court sets forth the facts at some 


length in the opinion, and then re- 
verses in one paragraph, citing the 
Kent case, supra. The question of due 
process, which had been argued before 
the Court, was not reached. 

Mr. Justice CLARK, joined by Mr. 
Justice Burton, Mr. Justice HARLAN, 
and Mr. Justice WHITTAKER dissented 
on the grounds stated in the dissent to 
the Kent case. 

The case was argued by Harry 
I. Rand for the petitioner and by 
Solicitor General Rankin for the re- 
spondent. 


Taxation... 
claim for refund 

Flora v. United States, 357 U.S. 63, 
2 L. ed. 2d 1165, 78 S. Ct. 1079, 26 U. 
S. Law Week 4436. (No. 492, decided 
June 16, 1958.) On writ of certiorari 
to the United States Court of Appeals 
for the Tenth Circuit. Affirmed. 


In this decision, the Court held that 
a taxpayer must pay the full amount 
of an alleged income tax deficiency 
before he may chalienge its correctness 
by suit for refund under Section 1346 
(a) (1) of 28 U.S.C. 

The taxpayer had reported losses on 
the sale of certain commodities and 
futures as ordinary losses, but the 
Commissioner characterized them as 
capital losses and levied a deficiency 
assessment of $28,908.60, including 
interest. The taxpayer made two pay- 
ments, totalling $5,058.54, and then 
submitted a claim for refund of that 
amount. He began this suit when the 
claim was denied. The District Court 
held that the petitioner “should not 
maintain” the suit because he had 
not paid the full amount of the 
deficiency, but nevertheless went on 
to decide the merits and entered a 
judgment in favor of the Government. 
The Court of Appeals vacated the 
judgment and remanded with instruc- 
tions to dismiss the suit because the 
complaint “failed to state a claim” 
since the full amount had not been 
paid. 

The Supreme Coust affirmed speak- 
ing through the Curer Justice. The 
while the literal 
language 1346 (a) (1), 
which gives District Courts jurisdiction 


Court noted that 


of Section 


to entertain civil actions for “any sum 
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alleged to have been excessive or in 
any manner wrongfully collected under 
the internal revenue laws”, might seem 
to include the taxpayer here, that sec- 
tion had to be re:d with its pre- 
decessors to discover the true intent 
of Congress. The Court said that the 
section was a descendant of a Civil 
War statute, construed by the Court 
in 1866 as requiring payment of the 
full tax before an action to recover 
could be instituted. The Court’s ex- 
amination of the legislative history 
convinced it that Congress had not 
intended to change this fundamental 
rule in subsequent enactments. The 
Court could see no particular hardship 
in this “pay first and litigate later” 
principle, noting that the taxpayer 
was free to litigate in the Tax Court 
without any advance payment. 

Mr. Justice WHITTAKER noted that 
he would reverse and follow a line of 
decisions handed down by the Courts 
of Appeals. 

The case was argued by Randolph 
W. Thrower for the petitioner and by 
John N. Stull for the United States. 


Taxation... 
insurance proceeds 

Commissioner V. Stern, 357 U. S. 39, 
2 L. ed. 2d 1126, 78 S. Ct. 1047, 26 
U. S. Law Week 4377. (No. 311, de- 
cided June 9, 1958.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Sixth Circuit. Affirmed. 

The issue here was whether the 
beneficiary of life insurance was liable 
for unpaid income tax deficiencies of 
the decedent. The Court held against 
liability on the ground that the bene- 
ficiary was not liable under state law 
for debts of the decedent. 

The decedent died in 1949 leaving 
insurance whose proceeds were worth 
$47,282.02. The decedent held to his 
death the right to change the benefici- 
the cash 
surrender value. There were no find- 


ary and to draw down 
ings that he paid any of the premiums 
with intent to defraud his creditors or 
that he was insolvent at the time of 
his death. Six years later, the Tax 
Court held that he had been deficient 
in income tax payments for the years 
1944 through 1947 and was liable for 
$32.777.51, including interest and 
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penalties. The Court of Appeals re- 
versed on the theory that the bene- 
ficiary was not a transferee within 
the meaning of Section 311 of the 
Internal Revenue Code of 1939 (a 
question not reached by the Supreme 
Court in this decision) and that in any 
event state 
Kentucky ) 
liability to creditors to the amount of 
the premiums paid by the insured 
in fraud of creditors. 

Mr. Justice BRENNAN delivered the 
opinion of the Supreme Court affirm- 
ing. The Court said that Section 311 
neither “creates 


state was 
limited the beneficiary’s 


statutes (the 


nor defines a sub- 
stantive liability but provides merely 
a new procedure by which the Govern- 
ment may collect taxes”. Since it was 
merely procedural, the Court reasoned, 
“other sources” define the substantive 
liability for payment of the taxes. 
There was no federal law that made 
such a determination and so the Court 
turned to the state law for the defini- 
tion. The Court refused to follow a 
national “uniformity of liability” 
argument advanced by the Govern- 
ment, saying that Congress was aware 
that liability was determined by state 
law when it enacted Section 311 and 
had manifested no desire for national 
“uniformity of liability”. Since the 
beneficiary of a life insurance policy 
was not liable under Kentucky law to 
the insured’s creditors (absent fraud), 
there was no liability to any creditor, 
the Court said, including the Govern- 
ment. 

In a dissenting opinion, Mr. Justice 
BLACK, joined by the Curer Justice 
and Mr. Justice WHITTAKER, argued in 
favor of a policy of liability for federal 
taxes being determined by uniform 
principles of federal law. “I would 
hold” the dissent declared, “that where 
a transferee receives property from a 
taxpayer who is left with insufficient 
assets to pay his federal taxes the 
transferee is liable for those taxes to 
the extent he has not given fair con- 
sideration for the property received:” 
Under this view, the beneficiary would 
have been liable to the extent of the 
cash surrender value of the policies 
(a matter of some $27,000). 

The case was argued by John F. 
Davis for the petitioner and by Walter 
E. Barton for the respondent. 


886 American Bar Association Journal 


Taxation... 
insurance proceeds 
United States v. Bess, Bess v. United 
States, 357 U. S. 51, 2 L. ed. 2d 1135, 
78 S. Ct. 1054, 26 U. S. Law Week 
4381. (Nos. 395 and 410, decided 
June 9, 1958.) On writs of certiorari 
to the United States Court of Appeals 
for the Third Circuit. Affirmed. 
As in the Stern (No. 311 
supra), the issue here was the liability 


case 


of the beneficiary of life insurance for 
unpaid income taxes of the decedent. 
There was a significant difference in 
these cases, however, since here the 
Government had perfected a lien under 
Section 3670 of the Internal Revenue 
Code of 1939 against the property of 
the taxpayer during his lifetime. 

The case is similar factually to the 
Stern case. The state law applicable 
was that of New Jersey, under which 
the beneficiary of life insurance is 
entitled to its proceeds against all 
creditors except to the extent of the 
amount of any premiums paid in fraud 
of creditors. 

Mr. Justice BRENNAN, speaking for 
the Court, held that the existence of 
the lien in these cases required a 
different result from that in Stern. The 
question was whether the taxpayer 
possessed in his lifetime any property 
or rights to property to which the lien 
might attach. This was a question of 
state law, and the Court found that 
while the decedent had no “property” 
or “rights in property” in the proceeds 
of the insurance, he did have a right 
to the cash surrender value of the 
policy, and the beneficiary was accord- 
ingly held liable for the unpaid taxes 
to the extent of the cash surrender 
value. The Court held the beneficiary 
liable in spite of the fact that under 
New Jersey law the insured’s property 
right represented by the cash surrender 
value was not subject to creditor’s 
liens. The Court explained that “once 
it has been determined that state law 
creates sufficient interests in the insured 
to satisfy the requirements of $3670, 
state law is inoperative to prevent the 
attachment of liens created by federal 
statutes in favor of the United States”. 

The Curer Justice, Mr. Justice 
Brack and Mr. Justice WHITTAKER 
concurred in the opinion of the Court 





insofar as it held that the United States 
had a valid lien against the cash 
surrender value and would also have 
affirmed the judgment on the basis 
of the dissenting opinion of Mr. Justice 
BLACK in the Stern case. 

Mr. Justice HARLAN, joined by Mr. 
Justice BURTON, wrote an opinion dis- 
senting in part and concurring in part. 
This opinion took the position that 
the cash surrender value could be con- 
sidered property of the taxpayer during 
his lifetime, but it was an interest that 
terminated with his death and accord- 
ingly the lien terminated at death. 

The case was argued by John F. 
Davis for the United States and by 
Morris J. Oppenheim for the respon- 
dent. 


Taxation... 
statute of limitations 

The Colony, Inc. v. Commissioner, 
357 U. S. 28, 2 L. ed. 2d 1119, 78 S. 
Ct. 1033, 26 U. S. Law Week 4387. 
(No. 306, decided June 9, 1958.) On 
writ of certiorari to the United States 
Court of Appeals for the Sixth Circuit. 
Reversed. 

The question in this case was 
whether the Internal Revenue Code’s 
general three-year statute of limitations 
applied or whether the facts fell under 
the special five-year period provided 
in Section 275(c) of the 1939 Code. 
The Court applied the shorter period. 

Section 275(c) provides for a five- 
year limitations period when the tax- 
payer, acting in good faith, “omits 
from gross income an amount properly 
includible therein which is in excess 
of 25 per centum of the amount of 
gross income stated in the return... .” 

The Commissioner assessed defi- 
ciencies in the taxpayer’s income taxes 
for fiscal years ending October 31, 
1946 and 1947, after determining that 
the taxpayer had understated the gross 
profits on the sales of certain land 
for residential purposes as a result of 
overstating the basis of such lots by 
erroneously including in their cost 
certain unallowable items of develop- 
ment expense. There was no claim of 
fraud. The Tax Court sustained the 
Commissioner, finding that the errors 
had resulted in the understatement of 
the taxpayer’s income by 77.2 per 

(Continued on page 896) 
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The extent to which legislative history can and should be used in 


statutory interpretation has been widely discussed. On the assumption that 


at least some use of such material is necessary, Professor Ruud offers a 


plan for making it more generally available. 








Legislative History Research Libraries—A Proposal 


Millard H. Ruud 


Professor of Law—The University of Texas 


The late Mr. Justice Jackson, in his 
historic speech in 1948 to the American 
Law Institute, called attention to an 
important practical problem in the use 
of legislative history in the interpreta- 
tion of statutes when he said: 


The custom of remaking statutes to 
fit their histories has gone so far that 
a formal Act, read three times and 
voted on by Congress and approved by 
the President, is no longer a safe basis 
on which a lawyer may advise his 
client, or a lower court decide a case. 
This has very practical consequences 
to the profession. The lawyer must 
consult all of the committee reports on 
the Bill, and on all its antecedents, 
and all that its supporters and op- 
ponents said in debate, and then pre- 
dict what part of the conflicting views 
will likely appeal to a majority of the 
Court. Only the lawyers of the Capital 
or the most prosperous offices in the 
large cities can have all the necessary 
legislative material available.! 


Mr. Justice Jackson’s criticism of the 
extent to which legislative history is 
used in the interpretation of statutes 
invites discussion, but this note is con- 
cerned instead with putting forward a 
proposal designed to ameliorate some 
of the “very practical consequences”. 
While 


opinion over when legislative history 


there is some difference of 
may be used in the interpretation of a 
statute, over what items of legislative 
history are admissible and over what 
weight should be given to a particular 
item in a given case, there is virtually 
no argument over the proposition that 
our state and federal courts should 
make, at least, some use of legislative 


history in the interpretation of statutes. 
If our courts are to perform with high 
fidelity their function of determining 
and carrying out the legislative pur- 
of the 
legislative product, the courts must 


pose in their administration 
make prudent use of legislative history. 
The sight of counsel making an argu- 
ment for an interpretation of a statute 
armed only with Webster’s Dictionary 
and a ready wit is neither an inspiring 
nor comforting one. The sight of a 
court making a “fortress of the diction- 
ary’? is even more disquieting. It 
must be remembered, as Mr. Justice 
Frankfurter has pointed out, that the 
interpretation of a statute is not simply 
“an exercise in logic or dialectic”.* 
There is 


confining its search for legislative in- 


another danger in the court’s 


tent to within the four corners of the 
legislative text; there is the danger 
that the legislative intent or purpose so 
divined will bear a striking similarity 
to the court’s own judgment as to what 
makes good policy in this particular 
case. 

But however desirable, if not neces- 
sary, may be the use of legislative 
history by the courts, the important 
practical isolated by Mr. 
Justice Jackson remains. In fact, the 
more extensive the use of these materi- 


problem 


als the more aggravated is the problem 
which this poses for our profession. 
How can the profession deal with this 
practical problem? The only reason- 
able solution seems to be one that 
would make the materials necessary for 
an adequate research into the legisla- 
tive history of a state or federal statute 





readily available to all practicing law- 
yers. The purpose of this brief note is 
to suggest a plan for accomplishing 
this. 

Each state should establish in each 
of its major cities and in such of its 
other cities, so as to place within an 
hour’s drive of most all lawyers within 
the state, a legislative history research 
library. These special libraries should 
be established as departments of or 
special collections in existing libraries. 
They should contain sufficient legisla- 
tive history materials concerning fed- 
eral and the state’s statutes to serve 
the needs of the lawyer in most cases. 

The materials needed for an ade- 
quate research in legislative history 
are so numerous and bulky that we 
can expect that only very few law firms 
will go to the considerable expense 
necessary to buy and to house these 
materials. Thus, the materials must be 
made available to the lawyer at pub- 
licly supported libraries. Care should 
be exercised in selecting the co-operat- 
ing libraries. Attention should be given 
to selecting libraries that are so located 
within the city as to be easily accessible 
to the practicing Bar. The geographical 
distribution of these libraries through- 
out the state is also very important. 
The libraries selected to house these 
special collections of research materials 
should be those especially interested in 
providing this library service. This 
will mean that in some cases county 
law libraries will be selected, in others 
city public libraries, and in still others 
the libraries of some college, univer- 
sity or law school. The library selected 
should be willing to house the collec- 
tion in a special room or area in such 
an arrangement that the busy practi- 
tioner will find it easy and convenient 
to use. Facilities for dictating and for 
photo-copying should be provided. A 
special card index file for these materi- 
als should be maintained adjacent to 





1. Jackson, Prostems or StaruTory INTERPRE- 
TATION, 8 Fed. R. Dec. 121, 125 (1948). 

2. Judge Learned Hand’s statement in Cabell 
v. Markham, 148 F. 2d 737, 739 (2d Cir. 1945), 
is certainly instructive, where he said: “Of 
course it is true that the words used, even in 
their literal sense, are the primary, and ordi- 
narily the most reliable, source of interpreting 
the meaning of any ee be it a statute. a 
contract, or anything else. But it is one of the 
surest indexes of a mature and developed juris- 
prudence not to make a fortress out of the 
dictionary; but to remember that statutes al- 
ways have some purpose or object to accom- 
plish, whose sympathetic and imaginative dis- 
is the surest guide to their meaning.” 

3. Frankfurter, Some Reflections on the 
Reading of Statutes, 47 Cot. L. Rev. 527, 529, 
2 Recorp 213, 215 (1947). 
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the materials; the index should include 
a reasonably specific subject-matter 
classification. A librarian familiar with 
the materials and their use should be 
present to aid the practitioner in using 
The availability of an 
interested and able librarian is of great 


the materials. 


importance to the success of these spe- 
cial collections. 

While it would be desirable to have 
a collection of materials so complete 
that any research problem in legislative 
history could be accomplished through 
their use, this is neither feasible nor 
essential. The following list of materials 
is suggested as the basic collection for 
the proposed legislative history re- 
search libraries: 
Federal Materials: 

Congressional Record‘ 

Statutes at Large 

United States Code Annotated or 
Federal Code Annotated 

Revised Statutes of United States 

United States Code 

United States Code Congressional 
and Administrative News® 

Code of Federal Regulations 

Federal Register 
State Materials :® 

Journal of the legislature 

Session laws 

Revised or compiled statutes 

Reports of 
agencies, such as the legislative coun- 


permanent legislative 


cil, legislative research commission, 


law revision commission, legislative 


counsel, legislative auditor, legislative 
budget board, revisor of statutes, and 
legislative reference librarian 

Reports of interim legislative com- 
mittees 

Reports of special committees ap- 
pointed by one or more branches of 
state government to make recommen- 
dations for law reform 


Annual and biennial reports of state 
departments and agencies to the legis- 
lature and governor 

Opinions of the attorney general 

Register of state agency regulations* 

The acquisition of the materials for 
these libraries deserves some planning. 
The initial acquisition will represent a 
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substantial outlay, especially where 
there is no collection upon which to 
build. The continuing acquisition of 
should be centrally per- 
formed. Almost all states have a legis- 


He should 


be assigned the pivotal role in the 


materials 
lative reference librarian.® 


development and maintenance of these 
libraries. With the counsel of a com- 
mittee appointed by the state bar asso- 
ciation, he should develop the specific 
plan for his state. Once the libraries 
are established and functioning, the 
legislative reference librarian should 
acquire all of the additional materials. 
He should distribute the materials to 
the libraries. He should prepare index 
cards for all the material he acquires 
and distribute them along with the 
materials he sends to the co-operating 
libraries. It would be a wasteful use 
of manpower to have the index cards 
prepared at each library. 

It should perhaps be noted that these 
special collections, here called legis- 
lative history research libraries, will 
also be useful to researchers other than 
lawyers. Graduate students and other 
scholars doing research in the social 
sciences will find them very useful, as 
may politicians, journalists and civic- 
minded citizens. Because materials 
concerning state legislative matters are 
so generally unavailable now in most 
states, these libraries may be of special 
interest with respect to state legislation. 

One final step must be taken to ac- 
complish the objective. Not only must 
co-operating libraries be selected which 





are conveniently located and which 
will house, service and maintain the 
special collection in such a way as to 
obtain its maximum utility, but also 
steps must be taken to get the practi- 
tioner to use these special libraries. 
California has established nearly twenty 
complete depository libraries. These 
are depositories of official publications 
of California agencies as well as of files 
of the bills introduced at each session 
of the legislature, reports of interim 
committees, the journals of the legisla- 
ture and opinions of the Attorney 
General.” Many of these libraries also 
act as depositories for federal docu- 
ments. Thus, many of these complete 
depository libraries could serve the 
purpose of the special libraries here 
proposed. However, it seems that 
many California lawyers do not know 
about the research facilities thus made 
therefore, these 
libraries are not getting the use by the 


If it is 


decided to establish the special libraries 


available and_ that, 
practicing Bar that they merit. 


here proposed, the organized Bar can 
play a very important part in making 
publicize 
their existence and by presenting insti- 


them a success by helping 


tutes designed to help the practitioner 
become proficient in the use of the 
materials. In making the legislative 
history research libraries a successful 
venture, the organized Bar would not 
only help solve an important practical 
problem of our profession but would 
also make the administration of justice 
more effective and more responsive. 





4. Federal material is very extensive. How- 
ever cost of ee and space for housing 
the special lection must be considered. 
Opinion will vary as to what is necessary for 
a basic library of federal materials. This list is 
obviously a compromise; it is easy to argue that 
it should be modified. For example, it might 
be wise to obtain the Congressional Record only 
for the last twenty-five or thirty years. On the 
other hand, the legislative histories of certain 
federal acts available for the last several years 
on microcards might be added; this would 
permit very complete searches as to recent and 
important acts. Also, it might be desirable to 
get the annual reports of federal agencies and 
departments. 

5. Previously published as U. S. Cope Con- 
GRESSIONAL SERVICE and as U. S. Cope Concres- 
SIONAL AND ADMINISTRATIVE SERVICE. 

6. Because of the contrast in the amount of 
material available concerning federal and state 
statutes, many lawyers assume that there is 
nothing available concerning state statutes and 
so make no effort to examine the materials 
which are available. That this assumption is 
unjustified should be apparent; for a demon- 
stration that it is not see Comment, California 
Legislative Materials, 4 Stanrorp L. Rev. 367 

1952); Comment, The Use of Extrinsic Aids in 
Statutory Interpretation in Kentucky, 36 Ky. L. 


Rev. 190 (1948); Comment, Statutory Construc- 
tion—Use of Extrinsic Aids in Wisconsin. 1940 
Wis. L. Rev. 453; Johnstone, The Use of Ex- 
trinsic Aids to Statutory Construction in 
Oregon, 29 Ore. L. Rev. 1 (1949). One of the 
effects of the program here proposed would be 
to make the advocate aware of opportunities in 
the use of legislative history of state statutes 
which had previously escaped him. 

7. It would, of course, be wonderful if the 
kind of material collected in the New York 
Strate Lecistative ANNUAL—the governor's mes- 
sages, departmental memoranda and the like— 
could be made available either in this conveni- 
ent form or otherwise in the special collections 
here proposed. It should also be noted that 
copies of previous publications of some of the 
material listed will not be available; however. 
a determined effort should be made to get all 
subsequent publications of these materials for 
these special libraries. 

8. Table 1, Permanent Legislative Service 
Agencies, Tue Book or THe States, 1958-59, Vol. 
XII. pages 61-69, indicates that only Idaho and 
North Carolina have no agency either by this 
name or performing legislative reference 
librarian services. 

9. Comment, California Legislative Materials, 
4 Stranrorp L. Rev. 367, 379-380 (1952). 
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Tax Planning for Estates— 
Selection of the Tax Accounting Period 


By William P. Cantwell 


Denver, Colorado 


Taxpayers utilizing fiscal Years as 
their tax accounting periods often do 
so because the characteristics of their 
blend 


expense pictures more naturally to 


businesses their income and 
a particular fiscal year than to the 
more usual calendar year. All too 
often the possibility of a similar ad- 
vantage is overlooked by the fidu- 
ciaries of estates in their haste to 
choose the apparently simple solution. 
However, the simple solution may not 
be the best one, and to the otherwise 
lengthy checklist of the fiduciary’s ad- 
ministrative duties should be added 
that of a thorough analysis of the vari- 
ables upon which the selection of the 
estate’s tax accounting period depends. 
An approach to this duty would in- 
clude consideration of at least the 
following five factors: 

l. The Pattern of the Income Flow: 
Very early in the administration it 
will be important to consider the an- 
ticipated income flow. Some estates will 
have a_ relatively consistent flow 
through the year, and in these the 
problem of inadvertent bunching of 
income will be insignificant. Others 
may present the picture of a definitely 
predictable bunching, based on yield 
from once-a-year dividend distribu- 


tions, income from seasonal indus- 


tries or the like. Including a large 
amount of such bunched income in a 
first short-period return in which no 
deductions are available can usually 
be avoided by selecting a longer period 
for the first return which will enable 
administration expenses to be paid and 
deducted, or by selecting an even 


shorter period, ending before the in- 


come is received. Another item which 
will particularly bear watching is in- 
come in respect of a decedent. When 
will the income rights produce the in- 
come? Will the income be paid in a 
large single sum or will it be a rela- 
tively steady amount, receivable over 
several years? 

There are other questions of im- 
portance in relation to income flow. 
For example, is the source of the in- 
come likely to change? Is a substan- 
tial undiversified estate largely in- 
vested in an asset traditionally paying 
once-a-year dividends to remain in- 
vested in such asset or to be converted 
to a diversified flow of income receiv- 
able around the calendar? The will 
may be express on this point or the 
situations of the beneficiaries may give 
the answer. Is there non-productive 
property which might suddenly be- 
come productive, such as natural re- 
sources, patents or royalties? Will any 
non-productive property, such as jew- 
elry or pictures, be converted to pro- 
ductive property? Will any productive 
property be converted to non-produc- 
tive or less-productive property? Will 
income be lost by the sale of assets to 
pay taxes and expenses? 

2. The Charging of Administration 
Expenses: It may be difficult to make 
any accurate prediction in the early 
days of the administration as to exactly 
what administration expenses will be 
claimed on the income tax return and 
what expenses will be claimed on the 
estate tax return. Nevertheless, it is 
usually possible to make some pre- 
liminary appraisal for planning pur- 
poses. If the approximate income can 


be determined and if the persons or the 
entity to which such income will prob- 
ably be taxed can also be determined 
or predicted, it is a relatively simple 
matter to determine the respective 
brackets of taxation to which the in- 
come will be subjected as agairst the 
brackets in which the gross estate will 
be taxed. For example, if it appears 
clear that the income will be taxed to 
the estate and that the top bracket will 
be 70 per cent, while the estate tax 
bracket will be only 28 per cent, there 
will be obvious over-all economy in 
claiming those administration expenses 
which can be claimed on either return 
on the income tax return rather than 
the estate tax return. 

3. The Amount of the Administration 
Expenses: Most experienced fiduci- 
aries or probate lawyers will have a 
fairly accurate idea of the amounts of 
the various administration expenses. 
Where statutes or local customs dictate 
the amounts to be charged for the 
services of the fiduciary and the attor- 
ney, these can be followed. Where the 
amount is discretionary with a court, 
past experience will at least offer some 
guidepost of sufficient reliability for 
planning purposes. If no more accurate 
guides are available, there are tables 
published which are based on national 
statistics (1 CHH Federal Estate and 
Gift Tax Rep. {7016). If a fiduciary 
is to waive his commission, this will 
be an important factor. 

1. The Distributive Pattern of the 
Estate: 
generally offer guidance as to the pat- 


Here again experience will 
oS 


tern of distribution of the estate. There 
may be local law requirements either 
prohibiting or requiring a certain dis- 
tributive pattern, such as statutes of 
non-claim which generally enjoin dis- 
tributions between probate and _ the 
running of the statute, or statutes 
specifically requiring distributions of 
legacies or providing for the payment 
of interest on undistributed legacies. 
In addition, the income position of the 
beneficiaries may have a substantial 
bearing on the distributive pattern in 
the estate. If they are relatively well 
provided for independently of the 
assets of the estate, they will not press 
for a distribution which will only 
generate additional income to be taxed 
on top of their income from other 


September, 1958 + Vol. 44 889 








Tax Notes 


sources. On the other hand, if they are 
in substantial need of the funds, the 
possibility of taxation of income will 
usually not be a deterrent factor in 
their desire for an early distribution, 
and there will probably be an over-all 
saving if their brackets are lower than 
the estate’s bracket might be if the in- 
come were taxed to the estate. 

Another factor in the distributive 
scheme is the flexibility which is pos- 
sible with respect to the year of realiza- 
tion of income by the beneficiary in 
view of the provisions of Section 
662(c) of the 1954 Code. This taxes 
income to the beneficiary only in the 
taxable year of the beneficiary within 
or with which the estate’s taxable year 
ends. Thus an otherwise taxable distri- 
bution to a beneficiary on July 31, 
1958, from an estate on a calendar 
year accounting period would be tax- 
able income to the beneficiary in 1958, 
but if the July 31, 1958, distribution 
was made during a fiscal year ending 
in 1959, it would be taxable income 
on the beneficiary’s 1959 calendar year 
return, due for filing on April 15, 
1960. This circumstance might be the 
single controlling factor in some situ- 
ations and could well be significant in 
a great many others. If there should 
be a change in income tax brackets it 
could also become highly important in 
situations in which it was not otherwise 
significant. 

The very complexion of the assets 
of the estate may have much to do with 
the distributive pattern. The corpus of 
the estate may represent control of a 
business which must somehow be pro- 
tected or preserved for its premium 
value on a proposed sale. Under such 
circumstances the valuation of the busi- 
ness will be an important factor in the 
estate tax proceeding, and a premature 
sale at a premium would probably 
attract a higher estate tax than would 
be the situation if the fiduciary re- 
tained the asset until the estate tax 
proceeding was closed. Again, the 
assets of the estate may be undesirable 
as the subject matter of distributions 
in kind to the particular beneficiaries 
involved, but they may be very difficult 
to sell at any price. As an example, a 
minority interest in a closely held cor- 
poration may be a very undesirable 
asset for distribution to beneficiaries 


890 American Bar Association Journal 


who are not in a position to protect 
their interests in the corporation, yet 
its minority nature will make it difficult 
to sell. In other situations, the asset 
might consist of real estate requiring 
active management which the bene- 
ficiary could not provide, yet such 
property would have little or no sala- 
bility if it reached a badly depressed 
market. 

5. Duration of the Estate Adminis- 
tration: Once again, the particular 
composition of the estate as well as 
local experience must be relied upon 
as a guide for determination. Among 
the questions that must be answered 
are these: Will the estate tax return 
probably be relatively “clean”,—i.e., 
does the estate consist of assets easily 
capable of reliable valuation? Is it 
free of problems relating to the in- 
cludibility of transfers in contempla- 
tion of death or transfers with retained 
life interests? Or is it free of other 
issues concerning which substantial 
disputes could arise? What has been 
the time-pattern of experience with the 
auditing of estate tax returns by the 
local District Director? Are these 
returns being processed within six 
months, twelve months, eighteen 
months, or a longer period after filing? 
Is it clear that the optional valuation 
date will not be used? If so, the estate 
tax return can be filed earlier. Are the 
fiduciaries and beneficiaries willing to 
assume personal liability for any estate 
tax deficiency? If so, the estate can 
probably be fully distributed before 
the estate tax return is audited. 

It is obvious that any consideration 
of factors in these five areas must 
necessarily require a thorough pre- 
view of the entire anticipated adminis- 
tration of the estate. This, of course, 
should be undertaken by conscientious 
fiduciaries in any event and the prin- 
cipal suggestion being made here is 
that when such a preview is under- 
taken the fiduciary should be fully 
aware of his responsibility in deciding 
what accounting period to select for 
the estate. The fiduciary has consider- 
able freedom in selecting the account- 
ing period, so long as it will end on 
the last day of a month. 

An otherwise burdened fiduciary 
may legitimately ask: What is the 


objective sought to be accomplished by 
this additional consideration? The 
simple answer is that the objective is 
better tax planning for estates if by 
“tax planning” is meant the arrange- 
ment of the affairs of the estate in a 
manner which will minimize taxes for 
the ultimate benefit of those interested 
in the estate. The more specific answer 
is that the appropriate information will 
form the foundation of a set of projec- 
tions of the probable administration of 
the estate which should quite clearly 
reveal whether one particular account- 
ing period will have any advantage 
over any other accounting period. On 
the surface, of course, are the obvious 
advantages that can be gained from 
the use of certain accounting periods. 
These include the possibility of short- 
period returns for the first and last 
periods with full exemptions for each, 
but without annualization of income. 
Another obvious and time-honored ob- 
jective is the preservation of the estate 
as a taxpaying entity in those situations 
in which the persons entitled to share 
the estate are themselves in high tax 
brackets. Less obvious, but equally 
important, are objectives concerned 
with the time of realization of income 
by beneficiaries, with the avoidance of 
the bunching of income, with the most 
satisfactory pattern of utilizing avail- 
able deductions, and with the problems 
that will arise on termination. 

Ultimately, proper consideration and 
analysis should reveal the appropriate 
accounting period for the estate which 
will very frequently result in attractive 
tax savings. Often this may be a calen- 
dar year, but since it might also be a 
particular fiscal year, the reliable an- 
swer will only appear after the needed 
consideration is given. To illustrate 
just how this approach can be used in 
the solution of a problem in a working 
situation, a hypothetical case along 
the following lines can serve as an 
example: 

Mr. A’s estate: Death occurs on 
July 1, 1957. Gross estate approxi- 
mately $1,200,000. 

1. Income Flow: A large one-time 
receipt of income in respect of a de- 
cedent amounting to $50,000 will be 
received in the first thirty days after 
death. Otherwise, a steady and regular 
income from investments of $48,000 a 
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year can be expected from the estate’s 
assets, together with one large dividend 
of $4,000 always paid in December. 

2. Charging of Administration Ex- 
penses: The executors determine to 
charge all possible administration ex- 
penses against income. 

3. Amounts of Administration Ex- 
penses: At least $60,000 of such 
expenses will be available and this 
amount may be paid in installments 
of any size, at any time throughout 
the administration. The recipients wish 
them to be paid more or less ratably 
over each of the first three calendar 
years expected to be embraced in the 
period of administration. 

1. Distributive Pattern: Fortunately 
situated beneficiaries do not require 
distribution of the marital deduction 
gift or residuary estates during ad- 


ministration. However, there are spe- 


cific bequests to pay, although these 
are exempt distributions and will carry 
no income consequences to the bene- 
ficiaries. There will also be death 
taxes and administration expenses to 
pay, and the estate will lose about 25 
per cent of its income within fifteen 
months after death by these distribu- 
tions and by the disposition of the 
assets sold to pay the taxes and ex- 
penses. Otherwise, the estate will be 
held intact until final distribution be- 
cause the spouse and residuary bene- 
ficiaries do not desire to add income 
from estate assets to their other income 
until necessary. In the locality the 
Service has been auditing estate tax 
returns within twelve to eighteen 
months after filing. 

5. Duration of Administration: In- 
dications point to about thirty-six 
months after death for administration. 


TABLE OF PROJECTED ACCOUNTING 


Cumulative 
total of ad- 


IN THE ESTATE OF MR. A. 


3 4 
Assumed 
Assumed total de- 


total income ductions 


Tax Notes 


The table illustrates a projection of 
three different possible accounting 
periods. Either of the two fiscal year 
periods outlined should result in aggre- 
gate income taxes considerably below 
those which would result from a calen- 
dar year selection. In addition, the 
fiscal year ending on June 30 would 
be tailored to fit the anticipated dura- 
tion of the administration period quite 
closely, while the calendar year period 
would overshoot it by some six months. 
Any attempt to shorten the calendar 
year period would mean the entire 
income of the estate for its final year 
would be includible in the income of 
the beneficiaries, so that actually only 
thirty months of income would be 
taxed to the estate as against thirty-six 
months of income in the case of the 


fiscal year ending on June 30. 


PERIODS 
a 6 
Assumed 
taxable Maximum federal 


income of income taxes 


fiduciary assuming full 





ministration (Line 10, (Line 23, (Line 24, amount in column 
period Form 1041) Form 1041) Form 1041) 5 is taxable 
1. Calendar year 
7/1/57-12/31/57 6 mos. $70,000* * $20,000 $50,000 $26,820 
1/1/58-12/31/58* 18 mos. 8,000 20,000 28,000 11,980 
1/1/59-12/31/59* 30 mos. 39,000 20,000 19,000 6,730 
1/1/60-12/31/60* 42 mos. 39,000 39.000 19,050 
$64,580 
2. Fiscal year ending September 30 
7/1/57- 9/30/57 3 mos. $54,000* * $20,000 $34,000 $15,760 
10/1/57- 9/30/58* 15 mos. 52,000 20,000 32,000 14,460 
10/1/58- 9/30/59* 27 mos. 39,000 20,000 19,000 6,730 
10/1/59- 9/30/60* 39 mos. 39,000 Frye 39,000 19,050 
$56,000 
3. Fiscal year ending June 30 
7/1/57- 6/30/58 12 mos. $94,000* * $40,000* ** $54,000 $29,820 
7/1/58- 6/30/59* 24 mos. 42,000 20,000* * ** 22,000 8,380 
7/1/59- 6/30/60* 36 mos. 39,000 neta 39,000 19,050 
‘ $57,250 


*25% of income assumed lost through distributions and use of corpus to pay death taxes at end of 15th month of ad- 


ministration. 


**Takes into consideration an assumed $8,000 deduction for estate taxes attributable to the income in respect of a decedent. 


*** $20,000 paid in 1957 and $20,000 in 1958. 


****Paid in 1999. 
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Activities of Sections 








SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


By the time this report is published 
the Annual Meeting in Los Angeles 
will be history, the Section year will 
have closed, and a new set of Section 
officers will have been installed. The 
five areas of major developments in 
our Section during the past year have 
been: (1) the growth in the size and 
participation of our membership; (2) 
the continued growth and improve- 
ment of The Business Lawyer; (3) the 
constructive work in the development 
of the law by our several Committees; 
(4) the creation of the position of paid 
Executive Secretary to serve the mem- 
bers of the Section; and (5) the ar- 
rangements to print and distribute to 
our members without charge an annual 
roster. 

The Section has reached the largest 
membership in its history, numbering 
more than 9200 dues-paying members 
of whom more than 2000 are actively 
serving as chairmen, members or 
auxiliaries of our nineteen Committees. 

The four issues of The Business 
Lawyer published this year contain a 
greater number of timely articles on 
current problems and developments in 
the field of business law than in any 
prior year. At the same time there has 
been no sacrifice of quality. For this 
we are all deeply indebted to the edi- 
tor, George D. Gibson, and to the many 
able authors who have thus generously 
shared their knowledge and experi- 
ence with their fellow lawyers. The 
July, 1958, issue included ten articles 
surveying developments in the several 
fields of business law during the past 
year; sixteen additional articles on 
such current topics as federal liens, 
progress of the Uniform Commercial 
Code, the Model Business Corporation 
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Act and a sample annotation thereto, 
the views of the Chairman of the SEC 
on “acceleration” under the Securities 
Act, anti-dilution provisions in con- 
vertible securities, the close corpora- 
tion, reorganizations under the blue-sky 
laws, financing small business, insured 
pension planning, restraints of trade 
with foreign nations, the Austrian 
cartel law, the European atomic com- 
munity, and the European economic 
community; and a cumulative index to 
all of the articles in all four issues. 
The fine accomplishments of the 
nineteen Committees of the Section 
during the year are summarized at the 
beginning of the July, 1958, issue of 
The Business Lawyer. For the most 
part the committees completed the 
projects which they undertook for the 
year and four of their recommenda- 
tions were adopted as the official 
position of the American Bar Associ- 
ation. These recommendations were 
made through Churchill Rodgers, our 
able Section Delegate, and included 
the appointment of an American Bar 
Association Federal 
Liens, which presented an excellent 
program and report at the Annual 
Meeting and was authorized to con- 
tinue its work until the Midyear Meet- 
ing in 1959; the approval of an 
amendment to Section 8(a) of the 


Committee on 


Securities Act on acceleration; a rec- 
ommendation to Congress that the 
regulation of pension plans be limited 
to those types of funds and those cir- 
cumstances under which abuses have 
occurred or are likely to occur rather 
than to subject all pension plans to 
needless restrictions and reporting: 
and the expression to Congress of the 
opposition of the Association to any 
legislation providing for the federal 
incorporation of business enterprises. 

As a new year starts, the Section has 
made plans to present a fine program 


> 


on “Financing Small Business” at the 


Regional Meeting of the American 
Bar Association to be held in 
Portland, Maine. The program will be 
presented on Friday, October 3, 1958, 
from 9:30 a.m. until 12:00 M. at the 
Hotel Eastland, Congress Square, in 
Portland. It will include talks by 
Wendell B. Barnes, Administrator of 
the Small Business Administration, 
and by Carl W. Funk, Chairman of the 
Section’s Committee on Banking. 


SECTION OF 
JUDICIAL 
ADMINISTRATION 


The Section of Judicial Administra- 
tion took an active part in the Annual 
Meeting at Los Angeles, having spon- 
sored several programs dealing with 
evidence, jury instructions, a model 
judicial article, traffic court problems, 
and another panel discussion on “Law 
and the Layman”. At the same time 
there were social functions which per- 
mitted the increased membership to 
get together, not only with fellow 
members but with many of the distin- 
guished guests. These functions in- 
cluded the Section’s annual banquet 
and reception in honor of the Chief 
Justices of the states, a luncheon 
honoring the judiciary, and a break- 
fast meeting of the Council and the 
Scope and Program Committee. 

Of significance was the announce- 
ment made at the Section’s annual 
meeting that the membership is now 
over 1700. The Section’s annual meet- 
ing this year was especially beamed to 
honor the State Chairmen who have 
worked so diligently on the Section 
programs throughout the states. At this 
meeting, also, there was distributed the 
Section’s latest publication Justice Call- 
ing, 1958. Dedicated to Judge John J. 
Parker and Chief Justice Vanderbilt, 
the booklet gives a statement of the 
activities of the Section in the judicial 
administration field over the past sev- 
eral years with an up-to-date résumé 
of the work done by the state com- 
mittees. 

Chief Judge Emory Niles, of the 
Supreme Bench of Baltimore, who 
possesses a distinguished background 
as a jurist, is the Section’s new Chair- 
man. 
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BAR ACTIVITIES 











In the summer of 1897 the following 
letter was sent to the lawyers of 
Colorado: 


The undersigned, members of the 
Bar of Colorado, believing that the 
organized action and influence of our 
profession, properly exerted, would 
lead to the creation of more intimate 
relations between its members than 
now exist, and would, at the same 
time, sustain the profession in _ its 
proper position in the communrity, and 
thereby enable it, in many ways, to 
promote the interests of the public, do 
hereby agree to unite in forming a 
state association for such purposes.... 


This constituted the call for the organi- 
zational meeting of The Colorado Bar 
Association, which was held at the 
Brown Palace Hotel in 
September 9, 1897. 


meeting additional sessions were held 


Denver on 
Following that 


at which By-Laws were adopted, officers 
elected and committees appointed, giv- 
ing the organization its first breath of 
life. The first annual meeting of the 
Association was held in July, 1898, at 
the Broadmoor Hotel in Colorado 
Springs. The Association has met at 
the Broadmoor for its annual meetings 
almost every year since that time, and 
will hold its sixtieth annual meeting 
this fall. 

The Association was quite active 
during the early years of this century, 
but during the twenties and early thir- 
ties it tended to become primarily a 
social organization. In 1938 it was 
reorganized, the By-Laws were amended 
and the activities were substantially 
increased. During these years and un- 
til 1949 a large portion of the work 
of the Association was done by the 
Secretary, who was also a practicing 
lawyer. That year a full-time Secretary 
was: employed, William B. Miller, of 
Denver, who also acted as Secretary 
of the Denver Bar Association, and 
served in that capacity until 1941, 
when he was replaced by Terry J. 


O’Neill. Donald S. Molen has been 


full-time Secretary of both associations 
since March, 1954. 


The membership of The Colorado 
Bar Association has increased from 
the original ninety-three founders to 
2,032, which is approximately 90 per 
cent of the practicing lawyers in the 
state. 

At the present time the administra- 
tive offices of the Association are 
shared by the Denver Bar Association 
and three full-time employees assist 
the Secretary with his duties. In 
addition, the law library adjoining 
the Association office is supervised and 
maintained by the staff. It is antici- 
pated that the offices will be moved to 
the new Law Center which is being 
built by the University of Denver 
College of Law. That building will 
provide much-needed additional space, 
a lounge, conference rooms and other 
facilities that are not at present avail- 
able to the members. It will be another 
milestone in the growth of the organi- 
zation. 

Many of the activities of the Associ- 
ation have been recognized by the 
American Bar Association through the 
Award of Merit competition. 

Title standards were first promul- 


gated in 1942. Just prior to World 
War II the Association produced radio 
In 1946 these programs 
were expanded and were subsequently 


programs. 


sold to other bar associations and have 
been broadcast throughout the United 
States. Every five years the Association 
makes a survey of the economic con- 
ditions of the Bar in the state and sug- 
gests methods for improvement. Peri- 
odically pamphlets dealing with legal 
subjects of common interest are pub- 
lished and distributed to the members 
and sold to banks and other public in- 
stitutions throughout the state. Pamph- 
let racks are made available in public 
places to display these pamphlets. In 
1950 the Lawyer Referral Service was 
inaugurated and it is anticipated that 
almost 2,000 referrals will be made this 
year. 

A year ago recommendations were 
made to the Supreme Court of Colorado 
for revision of the rules governing bar 
admissions and bar examiners, follow- 
ing the new standards of the Section 
of Legal Education and Admissions to 
the Bar of the American Bar Associa- 
tion. New grievance rules and proce- 
dures were also submitted to the Court 
and were substantially approved. The 
new rules were printed in a booklet 
recently published by the Association, 
The Public 


sponsibilities of Lawyers and Judges. 


and Professional Re- 





O. Roach 


Donald S. Molen, Secretary, and Muriel Hills, Assistant Secretary, in 
the offices of The Colorado Bar Association. 


September, 1958 * Vol. 44 893 





Bar Activities 












The library of The Colorado Bar Association. 





Recently an _ interprofessional code, 
adopted a few months ago by the Asso- 
ciation and the Colorado State Medical 
Society, was published and distributed. 
All publications are provided to the 
Association members at no additional 
cost, including the bi-monthly bar 
journal, Dicta, a monthly Newsletter, 
and the advance sheets of the opinions 
of the Supreme Court of Colorado. 
The Association has over thirty com- 
mittees and seven sections. Some of 
the recent accomplishments and cur- 
rent studies of these include the adop- 
tion of new annulment, divorce and 
separate maintenance laws, a new 
Business Corporation Code; new men- 
tal health laws; increases in judicial 
salaries; the adoption of group insur- 
ance programs, including life and law- 
yers’ liability plans; the promotion of 
a new Criminal Code and Administra- 
tive Code; the adoption of ground- 
water legislation; work on the im- 
provement of the justice-of-the-peace 
court structure; and the organization 
of a Conference of Local Bar Officers. 
The activities of the Denver and 
Colorado Bar Associations are per- 
formed in an atmosphere of fellowship, 
respect and confidence. The warm 
hospitality and friendliness of the 
people, a diversified economy, plus the 
excellent climate of colorful Colorado, 
make this an ideal place for a lawyer 
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to practice his profession. 
DonaLp S. MOLEN 
Secretary 
The Colorado Bar Association 
Denver Bar Association 


=_ 


Nearly 800 lawyers and their guests 
attended the 60th Annual Meeting of 
the North Carolina Bar Association at 
Myrtle Beach, South Carolina, June 
11-13. President W. W. Taylor, of 
Warrenton, presided. The 
annual Conference of 


second 
Local Bar 
Presidents met in conjunction with and 
under the sponsorship of the Associa- 
tion. The Conference has more than 
doubled its size since its organizational 
meeting last year. 

One of the most interesting and 
informative features of the program 
was a discussion of the use of black- 
boards during trial, the plaintiff's 
approach given by George E. Allen, 
of Richmond, Virginia, and the defend- 
ant’s by James R. Nance, of Fayette- 
ville, North Carolina. Both of these 
papers with case citations are printed 
in Bar Notes, July, 1958, issue, pub- 
lished by the North Carolina Bar 
Association. 

At the conclusion of the presentation 
of the report of the Committee on 
Improving and Expediting the Ad- 


ministration of Justice, whose work 


Beverly C. 
Moore 


Manning Engravers 


has been one of the most effective 
activities of the Association during 
the past year, a resolution was adopted 
that “the report be presented to the 
Governor and to the General Assem- 
bly; that the Committee be instructed 
to continue to conduct a public rela- 
tions program in support of the recom- 
mendations; that the Committee on 
Legislation and Law Reform be in- 
structed to co-operate with the Com- 
mittee on Improving and Expediting 
the Administration of Justice in pro- 
curing the adoption of an appropriate 
constitutional amendment and _ the 
necessary implementing legislation to 
carry the recommendations into effect.” 
The Committee has sought to establish 
a court structure which is capable of 
meeting the needs of the people of the 
state, to make the courts responsible 
for their judicial product, to give the 
courts authority to manage their in- 
ternal affairs and adequate administra- 
tive machinery so that they can dis- 
charge their responsibilities; to assure 
that the courts are manned and served 
by the best qualified persons, and to 
assure accountability to the public by 
clearly fixing responsibility at the 
proper levels. 


Among the guest speakers were 
Roscoe Pound, Dean Emeritus of 
Harvard Law School; Chief Justice J. 
Wallace Winborne, of the Supreme 
Court of North Carolina; and Aug- 
ustine T. Smythe, of Charleston, South 
Carolina. 


New officers for the coming year are 
Beverly C. Moore, of Greensboro, 
President; James K. Dorsett, Jr., of 
Raleigh, President-Elect; R. Hunt 
Parker, of Raleigh, Clifton L. Moore, 
of Burgaw, and Henry L. Anderson, of 
Fayetteville, Vice Presidents. William 
M. Storey, of Raleigh, is the Executive 
Secretary. 
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Charles L. 
Goldberg 


Lainson Studios 


The State Bar of Wisconsin held its 
1958 annual meeting June 10-12 in 
Delavan. More than 500 lawyers regis- 
tered for the meeting and several hun- 
dred wives attended concurrent meet- 
ings of the Lawyers’ Wives vf Wis- 
consin. 

At the conclusion of the meeting, 
Charles L. Goldberg, of Milwaukee, 
took over the President’s gavel from 
R. E. Anderson, of Superior. Herbert 
L. Terwilliger, of Wausau, succeeded 
Mr. Goldberg as President-Elect. Mr. 
Terwilliger, who was elected by mail 
ballot in May, will become President at 
the 1959 meeting. 

One of the best attended sessions of 
the meeting was a forum entitled “How 
To Practice Law Without Going 
Broke”, which included brief talks by 
Robert B. L. Murphy, of Madison, on 
“The Lawyer’s Economic Predica- 
ment”; Mrs. Ruth Handel, of Chicago, 
on law office design; James Spohn, of 
Madison, on law office equipment; 
Maxwell H. Herriott, of Milwaukee, on 
fees; and Karl C. Williams, of Rock- 
ford, Illinois, on how to bill clients. 

Other new officers of the State Bar 
of Wisconsin who began their duties 
at the end of the meeting are Leo C. 
Hartman, of Juneau, Secretary, and 
Joseph D. Donohue, of Fond du Lac, 
Treasurer. 


—_>— — 


The State Bar Association of North 
Dakota held its 58th Annual Meeting 
on June 26-28 at Jamestown, with 
President John Hjellum of that city 
presiding. 

A highlight of the meeting was a 
session on “Economics of Law Prac- 
tice” with discussions by John C. 
Satterfield, of Jackson, Mississippi, and 
Luther Bang, of Austin, Minnesota. 

The Association adopted a resolution 













in opposition to the Jenner Bill and 
approved a study of state income tax 
reporting to simplify tax returns for 
North Dakota residents. 

The banquet address was delivered 
by Associate Justice Tom C. Clark of 
the Supreme Court of the United States. 

New officers elected are Arley R. 
Bjella, of Williston, President; Roy A. 
Ilvedson, of Minot, Vice President; 
and T. L. Secrest, of Bismarck, Secre- 
tary-Treasurer. Lynn G. Grimson, of 
Grafton, is the Executive Director of 
the Association. 


<j 


The officers and directors of the 
State Bar of Texas have establishéd 
a non-profit, charitable corporation 
known as the Texas Bar Foundation 
as a means of expanding a number of 
Texas Bar activities. 

Funds raised by the Foundation are 
“to support, promote and encourage 
activities for the furtherance of justice 
and legal education through the spon- 
sorship and encouragement of legal 
research, publications, institutes and 
forums; and the institution and main- 
tenance of legal aid facilities for the 
indigent... .” 

The Foundation, with headquarters 
in Austin, is administered by a ten- 
member board of trustees. The Charter 
stipulates that trustees include the 
President, Immediate Past President 
and President-Elect of the State Bar 
of Texas, and the President of the 
State Junior Bar. The other six trustees 
are by appointment of the President, 
with approval of the State Bar board 
of directors. — 

Officers elected at the organizational 
meeting in San Antonio, July 5, in- 
clude: President, Virgil T. Seaberry, 
of Eastland, Immediate Past President 
of the State Bar; Vice President, 


Bar Activities 


Joseph W. McKnight, of Dallas, pro- 
fessor of law at Southern Methodist 
University Law School; and Secretary, 


Jack Hart, of Midland. 





oH. 


Student teams in almost one hundred 
law schools throughout the nation are 
now preparing for the Ninth National 
Moot Court Competition. 

This year the contestants will con- 
sider the vital problem of expenditures 
made by corporations to influence 
national elections. The case concerns a 
corporation indicted under the Federal 
Anti-Corruption Act which defends it- 
self on constitutional grounds, includ- 
ing freedom of speech. The record 
raises a basic issue which will require 
a thoughtful definition of democracy. 
Justice Felix Frankfurter has stated 
that this problem is “not less than basic 
to a democratic society”. 

The competition was won last year 
by the University of Pennsylvania. 
This year the winners from fifteen 
regional eliminations will meet in New 
York City for the final rounds in late 
December. The national competition 
is traditionally sponsored by the Young 
Lawyers Committee of The Association 
of the Bar of the City of New York. 
The Committee Chairman is Robert 
Coulson, 40 Wall Street, New York 5, 
New York. 


Breed O. 
Mounger 





Breed O. Mounger, of Tylertown, 
was elected President of the Mississippi 
State Bar at its 53d Annual Meeting 
held in Biloxi, May 29-31. Also elected 
to serve during the current year were 
Hugh N. Clayton, of New Albany, 
First Vice President; and John A. 
Travis, Jr., of Jackson, Second Vice 
President. Officers for the Junior Bar 
Section are K. Hayes Callicutt, of 
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Jackson, President, and James F. 
Noble, Jr., of Brookhaven, Vice Presi- 


dent. 
> 


Over 2,500 lawyers, judges and 
guests attended the annual meeting of 
the State Bar of Texas on July 2, 3, 
4 and 5 in San Antonio. 

A roster of some fifty speakers, 
many of them of international promi- 
nence, drew standing-room-only crowds 
in many of the sessions. 

The banquet speaker was General 
Carlos P. Romulo, the Philippine 
Ambassador to the United States and 
former president of the United Nations 
General Assembly. He advocated an 
all-out effort 
friendship between nations and called 


toward international 
upon the legal profession to lead the 
way. 
Other 
James G. Stewart of the Supreme Court 
of Ohio, Jake Ehrlich, of San Fran- 
cisco, Dr. Wesley A. Sturges of Yale 


speakers included Justice 


Supreme Court 
Decisions 
(Continued from page 886) 
cent in 1946 and 30.7 per cent in 
1947. The deficiencies were assessed 
within the five-year period of limita- 
tions but beyond the three-year period. 
However, the Tax Court, which was 
affirmed by the Court of Appeals, held 
that the longer period was applicable. 
The Supreme Court reversed, speak- 
ing through Mr. Justice HarLan. The 
Court found the statutory language 
ambiguous, but it followed a strict 
reading of the word “omits” in Section 
275(c), approving the taxpayers’ argu- 
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Law School, and American. Bar Presi- 
dent Charles 5. Rhyne, of Washington, 
D. C. 

Two full-day legal institutes were 
held during the meeting, one on the 
economic factors in a successful law 
practice, the other on the practice of 
criminal law. 

Numerous section and committee 
meetings were held during the four-day 
meeting, as well as two general assem- 
blies. 

In addition to the annual banquet, 
social events included a dinner and 
variety show seen by almost 3,000 
persons, a golf tournament, stag party, 
women’s style show luncheon and class 
breakfasts and parties. 

New officers who assumed their 
duties at the close of the meeting in- 
cluded President Leo Brewster, of Fort 
Worth, and Vice President Paul Car- 
rington, of Dallas. 

Also, eight new directors went on 
the Board of Directors: Clay A. Brian, 
of Marshall; Gordon R. Wynne, of 


ment that the five-year statute applied 
only to situations in which specific 
receipts or accruals of income are left 
out of the computation of gross in- 
come. In so holding, the Court rejected 
the Commissioner’s argument that the 
statute was intended to cover “the 
quantitative aspect of error—that is, 
whether or not gross income was 
understated by as much of 25%”. The 
Court found that the legislative history 
supported a narrower interpretation, 
saying that Congress was addressing 
itself to the specific situtation where 
the taxpayer actually omitted some 
item of income, not to a case like this 
where there were errors in computa- 


Leo 


Brewster 


Longview; William A. Cline, of Whar- 
ton; Wilson H. Fox, of Taylor; George 
W. Leonard, Jr., of Sweetwater; W. 
Pat Camp, of San Antonio; and W. 
Harry Jack, of Dallas. 


OO 


The Rhode Island Bar Association 
has a new full-time Executive Secre- 
tary, Edward P. Smith, after depend- 
ing on the services of a succession of 
officers who have given a part of their 
professional time for the benefit of the 
Bar. Mr. Smith is a native of Provi- 
dence and was graduated from the 
University of Rhode Island in 1948. 


tion. The Court pointed out that the 
Commissioner was at a disadvantage in 
detecting errors when items of income 
were omitted from returns, while on 
the other hand, when the understate- 
ment of a tax rises from an error in 
reporting an item disclosed on the face 
of the return, there is no such dis- 
advantage. 

The Cuter Justice and Mr. Justice 
BLACK noted their dissent, saying that 
they would follow “the interpretation 
consistently given § 275 (c) by the Tax 


” 


Court for many years. .. . 


The case was argued by A. Robert 
Doll for the petitioner and by Joseph 
F. Goetten for the respondent. 
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With the ending of the J.B.C. annual 
meeting August 26 came the close of 
the Conference year. In the past the 
Junior Bar Conference had operated 
on a calendar-year basis, but with the 
adoption of the new J.B.C. By-laws last 
February the Conference year changed 
to an annual meeting to annual meet- 
ing basis. The new By-laws changed 
other machinery of the Conference 
also. They authorized the creation of 
the Conference Assembly which held 
its organizational meeting at the recent 
annual meeting. In the Conference 
Assembly state and local junior bar 
organizations are represented much as 
senior bar organizations are repre- 
of 
the Association. At the conclusion of 
the J.B.C. year it may be fitting to 


sented in the House of Delegates 


s 


outline briefly the activities of the 
Conference during the year just past. 


Administrative Activities 
Under the directorship of James M. 
Ballengee, of Philadelphia, the admin- 
istrative committees have taken three 
major steps to strengthen the Confer- 
ence so as to better serve the increased 
membership of younger lawyers in the 
Association. The By-laws Committee, 
under the chairmanship of Robert H. 
Geffs, of Janesville, Wisconsin, worked 
out revisions to the By-laws that will 
enable the Conference to function more 
efficiently. The Consideration of Annual 
Meetings Committee, under the leader- 
ship of John G. Weinmann, of New 
Orleans, prepared rules of procedure 
for the Conference Assembly. The 
Scope and Correlation Committee un- 
der the direction of Ray R. Christen- 
sen, of Salt Lake City, reviewed the 
work and committee structure of the 
Conference and made specific recom- 
mendations to the Conference Assem- 
bly at the annual meeting. The Public 
Information Committee, headed by 
J. Rex Farrior, Jr., of Tampa, pub- 
licized various activities of the Confer- 


ence and worked out several programs 
of public relations assistance to state 
and local junior bar organizations. 


Personnel and Progrem 

The personnel and program activities 
of the Conference were carried out 
under the direction of Edward E. 
Murphy, Jr., of St. Louis, Missouri. 
The Membership Committee headed by 
S. David Peshkin, of Des Moines, 
Iowa, undertook a campaign for new 
American Bar Association members 
and secured over 6,000 applications. 
In addition, the Membership Commit- 
tee continued its regular efforts to ob- 
tain the membership of new admittees 
to the Bar. The Roster and Affiliation 
Committee, under the chairmanship of 
Merle A. Johnson, of Sioux Falls, 
South Dakota, provided and main- 
tained a complete roster of all state and 
local junior bar organizations and 
their officials. The Award of Merit 
Committee, under the leadership of 
Richard H. Allen, of Memphis, de- 
veloped revised rules for handling that 
program and arranged for the judging 
of the J.B.C. Award entries at the 
annual meeting. The Projects Commit- 
tee, headed by Robert S. Zollner, of 
Boston, served as a clearing house for 
information on outstanding projects 
and programs undertaken by state and 
local junior bar organizations. The 
Delegates Program Committee, headed 
by C. Cullen Smith, of Waco, Texas, 
planned and preduced the workshop 
program at the annual meeting. 


Professional Activities 

Charles F. Malone, of Roswell, New 
Mexico, dirécted the professional activ- 
ities of the Conference. The Unauthor- 
ized Practice Committee, under the 
leadership of George G. Lorinczi, of 
Milwaukee, Wisconsin, carried out an 
extensive program of familiarizing the 
young lawyers of the country with the 
problems and the threat of the un- 


authorized practice of law. The Medico- 
Legal Committee, headed by John C. 
Shepherd, of St. Louis, sponsored trial 
tactics medico-legal panel discussions 
at regional meetings, the annual meet- 
ing, and several state bar meetings. 

The Retirement Benefits Committee, 
under the chairmanship of Walter R. 
Tabler, of Baltimore, Maryland, and 
with Walter Sheble as Washington 
representative, carried on an active 
campaign in support of legislation 
designed to permit a deferment of 
taxes on income saved for retirement 
by self-employed persons. James L. 
Oakes, of Brattleboro, Vermont, was 
in charge of liaison with the Canadian 
Junior Bar, and Harry A. Inman, of 
Washington, D. C., headed the Inter- 
American Bar Committee. 


Services 

James J. Bierbower, of Washington, 
D. C., co-ordinated the work of the 
committees having service functions. 
Carl W. Nielsen, of Hartford, Connee- 
ticut, headed the Committee on Law 
Students, which co-ordinated with the 
American Law Student Association in 
efforts to provide helpful programs 
for law students. The Military Service 
Committee, under the leadership of 
John E. Nolan, Jr., of Washington, 
D. C., made an intensive effort to gain 
support for legislation designed to pro- 
vide incentive pay for lawyers in the 
military services on a par with that of 
other professions. The Legal Institutes 
Committee, under the chairmanship of 
James Barry Harper, of New York 
City, served as a clearing house for 
institutes carried on by state and local 
junior bar organizations. 


The Vanderbilt Traffic Court Survey 
Committee under the leadership of 
John S. Rendleman, of Carbondale, 
Illinois, worked under a special grant 
from the Automotive Safety Founda- 
tion to survey the needs of all states 
and major communities for improve- 
ment of traffic court administration. 
The Traffic Courts Committee headed 
by Robert B. Keating, of Denver, spon- 
sored the Visitor-Violator program 
jointly with other organizations in an 
effort to get citizens to visit their traffic 
courts in order that they might assess 
for themselves the status of their own 
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traffic court systems. 


Meetings and Budget 

The Annual Meeting Committee, 
under the leadership of Richard 
F. Alden, of Los Angeles, made the 
arrangements for a very successful 
annual meeting, enjoyed by all who 
attended. The Regional Meetings Com- 
mittee, headed by John R. Barsanti, 
Jr., of, St. Louis, provided arrange- 
ments for the Mid-West Regional Meet- 
ing and did much in the way of plan- 
ning for J.B.C. participation in other 
regional meetings. 

The Budget Committee, under the 
direction of Robert L. Meyer, of Los 
Angeles, carefully sifted the monetary 
requirements of the Conference for 
the coming year in order that funds 
allocated to the Conference might be 
put to the most effective use. 


Publications 

The Publications Committee, under 
the leadership of J.B.C. Vice Chairman 
Kirk M. McAlpin, of Savannah, Geor- 
gia, centralized the management of all 
publications. The Young Lawyer edited 
by Miss Charlotte P. Murphy, of 
Washington, D. C., was published 
three times during the year, reaching 
the entire J.B.C. membership of ap- 
proximately 25,000 -young attorneys. 
This department, “Our Younger Law- 
yers”, was edited by Frank C. Jones, 
and the “Executive Memo”, edited by 
the J.B.C. officers and staff, carried 
news about the administration of the 
Conference and its officials. The JBC 
Report—1958, a summary of the ac- 
complishments of the year and the 
organizational structure of the Confer- 
ence, was edited by Harry Wright III, 


of Columbus, Ohio. 


Delegates Program 
A highlight of recent meetings of the 
Junior Bar Conference has been the 
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annual workshop program wherein rep- 
resentatives of various state and local 
organizations share with others the 
successful ideas and projects developed 
by their respective units. The program 
announced for the Los Angeles meet- 
ing by Cullen Smith, of Waco, Texas, 
Chairman of the Delegates’ Program 
Committee, indicated that this high 
level of performance would be main- 
tained this year. 

Scheduled first on the workshop pro- 
gram beginning at 1:30 P.M. on August 
23 was a discussion led by Gould B. 
Hagler, of Augusta, Georgia, immediate 
past President of the Younger Lawyers 
Section of the Georgia Bar Association, 
on the subject of “Juror’s Handbooks”. 
Many state and municipal junior bar 
groups have prepared and distributed 
such pamphlets. The Georgia Younger 
Lawyers Section has withheld distribu- 
tion of approximately 20,000 hand- 
books because of doubt as to the effect 
of such distribution cast by the deci- 
sion of the Seventh Circuit in United 
States v. Gordon, 253 F. 2d 177. On 
the other hand, the Second Circuit, in 
the case of United States v. Allied 
Stevedoring Corp., 27 U.S. Law Week 
2039, decided on July 11, expressed 
surprise at the kind of controversy and 
alarm indicated by the dissenting 
opinions in the Seventh Circuit deci- 
sion, and concluded that the handbook 
considered by it was not only not 
improper but accomplished a necessary 
purpose and that its use should be 
encouraged. 

The second item on the agenda was 
a forum on practical legal education 
for recently admitted lawyers. This was 
led by Edmund D. McEachen, of 
Omaha, Nebraska, K. Hayes Callicutt, 
of Jackson, Mississippi, and Kennedy 
Legler, Jr., of Dayton, Ohio, member 
of the Executive Council from the 
Sixth Circuit. John B. Garrett, of Fort 
Worth, Texas, followed with the topic, 
“How’s Your Law Day—U. S. A.?” 


After the coffee break, a discussion 
on the Junior Bar Traffic Court Pro- 
gram, which was outlined in some 
detail on this page in the January 
issue of the JOURNAL, was led by 
Robert B. Keating, of Denver, Chair- 
man of the Traffic Courts Committee. 
Included in this part of the program 
was a movie on “Traffic Courtroom 
Procedure”. George G. Lorinczi, of 
Milwaukee, Chairman of the Unauthor- 
ized Practice Committee, then out- 
lined the preparation and trial of un- 
authorized practice of law cases. 

The concluding portion of the pro- 
gram was devoted to the subject of 
medico-legal activities. John C. Shep- 
herd, of St. Louis, who is Chairman of 
the J.B.C. Medico-Legal Committee, 
collaborated with William Curran, 
Professor of Legal Medicine and 
Director of the Research Institute of 
Boston University, and C. Joseph 
Stetler, Director of the Law Depart- 
ment of the American Medical Associa- 
tion, in focusing attention on “The 
Law, Medicine and the Lawyer”. This 
was climaxed by the legal premiere of 
“The Man Who Didn’t Walk”, a new 
movie in the “Medical Witness” series. 

Slated as an alternate topic in the 
event one of the above subjects could 
not be presented was a presentation by 
Hilton H. Howell, of Waco, Texas, 
who has served for several years as 
Chairman of both the Senior and 
Junior Bar Public Information Com- 
mittees in Waco, on “Peanuts, 
Potatoes and Public Relations”. 

Assisting Chairman Smith in plan- 
ning this program and in other 
activities during the past year have 
been the following: Morris J. Wexler, 
Chicago; T. Haller Jackson, Jr., 
Shreveport, Louisiana; John B. Davis, 
Jr., Pittsburgh; George J. Freeman, 
Mt. Clemens, Michigan; and Allen M. 
Swan, Salt Lake City. Payne H. Ratner, 
Jr., of Wichita, is council adviser for 
the committee. 
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(Continued from page 824) 


a whole. In addition however to this 
direct burden on our economy, there 
is the hidden burden of all of the 
administrative personnel on the state 
payroll who administer this asinine 
system of benefits which pays people 
to loaf. Furthermore, there is necessar- 
ily a large number of judges on the 
state payroll who must determine when 
a loafer is not a loafer and they too 
of course are a burden on society. And 
of course we cannot overlook the fact 
that the highly trained debaters on 
both sides of the question who argue 
the cause for their clients are in the 
end paid out of taxes and are there- 
fore necessarily also a burden on the 
economy. I intend no reflection on the 
lawyers themselves. They are merely a 
part of a thoroughly silly system. 

Many years ago, when I was a baby 
in Detroit, Michigan, my father was 
laid off various jobs. Since there was 
no unemployment agency to pay him 
unemployment “benefits”, he scouted 
around until he found another job. 
Furthermore, when he found another 
job, he took the job regardless of the 
type of work because there was no set 
of stupid rules to determine whether 
the new job offered him was beneath 
his dignity by comparison with the 
type of work he had been doing. 

I recommend the article in the 
Michigan Bar Journal to all those 
students of the social sciences who 
would like to see how completely 
asinine a society can become when we 
start to give people excuses for not 
working. Mr. Russell has given us a 
good lead in his letter in the May issue 
of the JouRNAL. Maybe some day some- 
body will figure out roughly how much 
the social insanity referred to by Mr. 
Russell actually costs society—meaning 
you, me, and all other taxpayers. 

Joun F. Scumwpt 


Peoria, Illinois 


Selecting Judges 
for the Federal Courts 

I was surprised to read President 
Rhyne’s statement in the June issue 
under the “President’s Page” that 
“Emphasis has centered too much, 
however, upon the federal courts and 
the processes of justice there rather 





than on state courts”. From my experi- 
ence as a member of the Association’s 
Federal Judiciary Committee from the 
fall of 1949 to the fall of 1957, there is 
too little, not too much, emphasis on 
improving the process for selection of 
federal judges. 

It will come as a surprise, I am sure, 
to President Rhyne, as well as to the 
vast majority of the Association mem- 
bers, that there have been at least eight 
or nine appointments made by Presi- 
dent Eisenhower despite the report of 
the Association’s Committee to the At- 
torney General not having been favor- 
able. 

Effects begun in the closing years of 
President Truman’s administration to 
promote the appointments of the best 
qualified were abandoned by the Fed- 
eral Judiciary Committee at the begin- 
ning of the Eisenhower Administration, 
at the request of Mr. Brownell. The 
Committee now is performing only the 
second and negative function for which 
it had been created during the Truman 
Administration—that of opposing the 
nomination and confirmation of those 
it deems wholly unqualified. 

This was not the vision of Mr. John 
G. Buchanan when, as Chairman of a 
newly created Special Committee on the 
Judiciary, he said in his committee’s 
report in 1947 (Volume 72, at page 
259): “No; the time has come when, 
if the Bar speaks for the appointment 
of truly learned and capable judges, 
we may expect that Senators and Presi- 
dents alike will join in their appoint- 
ment and confirmation.” 

It was Mr. Buchanan and his Special 
Committee which that year urged the 
creation of a Standing Committee 
empowered to “promote the nomina- 
tion” of highly qualified men, in addi- 
tion to being empowered to “oppose 
the nomination and confirmation of 
the unfit.” (Volume 72, pages 372-3.) 
Mr. Buchanan and his committee 
pointed to the case of Judge Medina 
as an illustration of the good which a 
vigilant Bar could accomplish in pro- 
moting the nomination of the best 
qualified (page 259) and stated: “The 
committee is of the opinion that the 
only really effective method of oppos- 
ing a proposed nominee not qualified 


for judicial office is by supporting a 
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person qualified for such office” (page 
415). 

The President-elect, Mr. Ross L. 
Malone, while Deputy Attorney General 
in the closing year of the Truman Ad- 
ministration, established for the first 
time the liaison with the Attorney 
General which those who created the 
present standing committee on the Fed- 
eral Judiciary had hoped to achieve, 
whereby the committee would not only 
continue its then practice of affirmative- 
ly suggesting highly qualified persons 
when vacancies occurred, as typifying 
the caliber of men the Association 
considered should be appointed, and 
in addition the Attorney General would 
submit to the committee the panel of 
names of those the Attorney General’s 
office had under serious consideration 
in order that the committee could 
express its opinion on their relative 
qualifications and according to a stand- 
ard of is he among the best qualified 
who would accept the nomination as 
tendered. To repeat, the Committee, at 
the request of Mr. Brownell abandoned 
its practice of affirmative suggestions, 
and at the present the Committee re- 
ceives in almost all instances but a 
single name for a single person, and 
after the nomination to all intents and 
purposes is a fait accompli, and the 
Committee’s standard in reporting is 
now restricted to the matter of report- 
ing simply “qualified” or “disquali- 
fied”. 

Too little, and not too much, em- 
phasis is in fact being paid to the 
selection process of federal judges. The 
principles which the Association in 
prior administrations considered repre- 
hensible or unsound have continued: 
selection almost 100 per cent from the 
party in power and then from those 
active in party affairs; almost entirely 
of men with no judicial experience in 
state courts; initial appointments to 
the federal system of many men of 
advanced age; many appointments 
from government positions notwith- 
standing the government is by far the 
chief litigant in the federal courts; 
and, most significant of all, the Depart- 
ment of Justice, representative of the 
chief litigant, continues to exercise 
such great power of appointments to 
and promotions in the courts on behalf 
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of which it appears as the chief 
litigant. 

It may be the easier task for lawyers 
to criticize selection processes in state 
courts where they do not practice. But 
vigilant and constructive criticism of 
the selection process in the federal 
judiciary should be increased, rather 
than decreased. The late and revered 
Arthur T. Vanderbilt wrote me as late 
as December 6, 1956: “You are right 
in everything you have to say in your 
article in the October number of the 
AMERICAN BaR ASSOCIATION JOURNAL 
about the selection of judges. The 
record which the appointing power 
has made in the Federal Government 
and in the states is far from what it 
should be and it will only improve as 
the appointing power is forced by the 
Bar to respect its opinion”... . 

Ben R. MILLER 


Baton Rouge, Louisiana 


Comparative Negligence 
in Wisconsin Courts 

I was quite amused by the concep- 
tion of the doctrine of comparative 
negligence expressed by Ralph C. 
Body, Esq., of the Pennsylvania Bar, 
in his article entitled “Comparative 
Negligence” appearing on page 346 
of the AMERICAN Bar ASSOCIATION 
Journaw for April, 1958. 


The error in his calculation of the 
result of a finding of 80 per cent of 
the total negligence on the part of the 
plaintiff and 20 per cent on the de- 
fendant probably arises from the fact, 
as his article states, that Pennsylvania, 
the state in which he practices law, 
still uses the old and, to us who use 
the new comparative negligence law, 
somewhat barbarous, contributory 
negligence law. He may be forgiven 
the error, for he has had no experi- 
ence in comparative negligence law. 

As his article admits, in Pennsyl- 
vania and the other contributory neg- 
ligence states, if the plaintiff is guilty 
of only 1 per cent of the negligence, 
he is totally barred from any recovery, 
and the 99 per cent negligent person 
escapes liability for his fault. His 
experience however shows that juries 
have been hardened to disregard the 
evidence, perjure themslves by failing 
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to observe their oath of office as a 
juror, and render false verdicts know- 
ingly so as to avoid the effect of the 
poor law. 


Contrast this situation with the one 
in Wisconsin, where we use the com- 
parative negligence law. Juries are 
instructed, and, during the years of 
use of the law, have learned that they 
are not to, and need not, try to cal- 
culate the judgment to be based on 
their findings, which is the duty of 
the court. The reason for the certainty 
of knowledge of the juries that the 
court will rightly decide the case upon 
their findings, demonstrates the funda- 
mental error of Mr. Body in his cal- 
culation of the judgment in his ex- 
ample of the 80 per cent finding of 
negligence on the part of the plaintiff. 

The correct method of calculating 
the judgment is as follows: To obtain 
any judgment at all, the other party 
must be guilty of more than 50 per 
cent of the negligence. If each party 
is chargeable with 50 per cent of the 
fault, neither party recovers any judg- 
ment, no matter what his damages 
If the defendant is guilty of 
51 per cent of the negligence, the 


were. 


plaintiff will recover 51 per cent of 
his damages, whatever such damages 
may total, and the plaintiff who is 
guilty of 49 per cent of the total neg- 
ligence will pay nothing. Defendant 
should not equitably recover anything 
for damages caused principally by 
him, and, under the comparative neg- 
ligence law, he does not recover. 


To use the same example used by 
Mr. Body in his article: the plaintiff 
is guilty of 80 per cent of the negli- 
gence and the defendant is guilty of 
20 per cent of the negligence; the 
plaintiff's damages amount to $80,000 
and the defendant’s, $800. The correct 
judgment in this case would be in 
favor of the defendant: 80 per cent of 
his damages of $800 or $640. The 
plaintiff, being principally responsible 
for the damages (more than 50 per 
cent), can recover none of his dam- 
ages. Costs are taxed in favor of the 
defendant also. 

By this method, with the special 
verdict used in almost all trials, the 
facts can be, and usually are, correctly 
determined by juries. Juries are not, 



























































even inadvertantly, asked to stultify 
themselves. The harshness of the con- 
tributory negligence law is forgotten 
in the limbo of the unenlightened past. 
As near perfect justice as human in- 
genuity can procure, is here obtained. 
Orrin H. LARRABEE 


County Court 
Chippewa Falls, Wisconsin 


Title Standards 
in Connecticut 

I am writing you in a friendly spirit 
even though I am motivated by a de- 
sire to take issue with the statement 
in the article about the Iowa State 
Bar Association on page 579 of the 
June issue of the AMERICAN Bar 
ASSOCIATION JOURNAL. 

It is stated that “The Title Standards 
Committee promulgated the first set of 
Title Standards in the United States 
in 1944.” I do not know, of course, 
the source of this information, but in 
fact a fairly comprehensive set of 
Standards was adopted by the State 
Bar 
1937. The original group of fifty-seven 
Standards was published in the Con- 
necticut Bar Journal for April, 1938, 
together with the report of the first 
committee on the subject. Standards 
Nos. 41 to 82, inclusive, were published 
in the same Journal for April, 1940. 
Since then there have been occasional 
additions 


Association of Connecticut in 


and amendments which I 
shall not try to cite specifically. The 
original adoption was used as the 
basis of an application for the first 
Award of Merit made by the American 
Bar Association and received honor- 
able mention. I do not claim that ours 
were the first Standards of Title pro- 
mulgated in the United States, although 
I believe that they were the first ones 
to be adopted on a state-wide basis. 
The only other ones that I can recall 
were adopted in Douglas County, 
Nebraska, four or five years before. 
Our own work was, however, an en- 
tirely Connecticut production and was 
not inspired by the Nebraska proceed- 
ings, of which we learned only at a 
later date. The root of our program 
was in the now defunct Connecticut 
Title Association which, in the late 
twenties or early thirties made a noble 
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effort along these lines, but the com- 
mittee made the mistake of trying to 
get standards adopted one at a time. 
They worked for two or three years 
over the question of the maximum 
period of search and finally managed 
to get the Association to adopt an en- 
tirely unsatisfactory recommendation 
on the subject. You can imagine their 
discouragement but at least they cre- 
ated interest in the subject so that it 
was one of the very first projects in 
1936, when the State Bar Association 
first formed a Real Property Section. 

Please understand that I am_ not 
critical of you for the misinformation 
that you had, but I thought you would 
be interested in this history. , 

Cuar_es M. LyMAN 

New Haven, Connecticut 


Misplaced Emphasis 
In Divorce Laws 


I read with much interest in the 
April issue of the AMERICAN Bar 
AssocIATION JOURNAL the article en- 
titled “Divorce-Jurisdictional Base”, 
wherein excerpts from the opinion of 
the New Mexico Supreme Court in the 
case of Wallace v. Wallace, 320 P. 2d 
1020 (January 23, 1958), were quoted. 
The article contained the following: 


The concept that domicile is the 
only jurisdictional base for divorce is 
not entitled to constitutional sanctity. 
So saying, the Supreme Court of New 
Mexico has affirmed the right of that 
state’s district courts to grant divorces 
under servicemen’s statute which re- 
quires only a year’s presence within 
the state. 

At pains to point out that the statute 
was not an attempt to convert divorce 
into a transitory action or to make 
New Mexico a mecca for the divorce- 
shopper, the Court said that New 
Mexico had a substantial interest in 
the domestic relations of service 
families that had resided there a year 
—a more intimate connection “than 
the ‘six-weeks divorce’ states ever 
achieve with most of their alleged 
domiciliaries”. 


This focuses attention once again on 
the hodge-podge of divorce laws of 
the forty-eight states of the Union, 
and raises the following questions: 

(a) Should it be possible for a 
person to get a divorce on liberal 





grounds practically overnight in Ala- 
bama, within weeks in a handful of 
other states, including Nevada, and 
within months in Florida; yet for an- 
other to suffer the indignity of either 
making or submitting to an adultery 
charge, which is in most instances ad- 
mittedly unfounded, and perhaps be 
placed under a disability prohibiting 
remarriage, in some other state? 

(b) Should laws be such that a 
person may be considered married in 
one state, single in another, and of 
doubtful marital status in a third? 

(c) Should a person be permitted 
to marry in any state, without regard 
to residence, yet be barred from seek- 
ing a dissolution of a marriage in 
his own state or on uniform grounds 
in any other state? 

The answers to these questions, 
obviously, should be no. Yet these 
conditions exist in our country today. 

What is the cause of this dilemma? 

It is obvious that the cause of this 
dilemma is that divorce laws have not 
kept abreast of the times. 

At the framing of our Constitution 
and Bill of Rights, among the rights 
reserved by the states was jurisdiction 
over public policy and morals of their 
inhabitants. This included divorce. 
However, it was not conceived by our 
founding fathers that the present day 
swiftness of life would come to pass— 
that it would be possible for persons to 
travel from one corner of the country 
to another in hours and communicate 
with distant parts of the world in 
minutes; or that persons would be 
brought so closely together that they 
would be as sensitive to, and affected 
by, the morals and general welfare of 
others throughout the country, as those 
within their own state. Certainly, in 
reserving those rights to the several 
states, they intended for the benefits 
to inure to the people and not to the 
states as such—in short, these are 
peoples’ rights, not states’ rights. 

Law is based on precedent, coupled 
with public opinion, and public opin- 
ion is molded by the trend of the 
times. Yet, some states have not yielded 
to public opinion in the field of di- 
vorce. Hence, the antiquated divorce 
laws in some states force many honor- 
able citizens to go to a “liberal” state 
to establish a “thin” residence in order 
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to straighten out a mixed-up domestic 
relations situation which might other- 
wise result in adultery, bigamy, juve- 
nile delinquency, or perhaps even 
murder. 

What is the answer to this dilemma? 

It is my opinion that the passage of 
a Federal Uniform Divorce Law is the 
answer. Even though adequate pro- 
visions should be made to preserve 
marriage and the sanctity of the home, 
no law should bar a person, in any 
state, from shedding an offending 
spouse on grounds considered reason- 
able and sensible by today’s standards. 

Nevertheless, realizing that states 
with complex divorce statutes and in- 
ternal political pressures must approve 
such legisiation and that ultimate 
passage must evolve over a long period 
of time, it is urged in the interim that: 

A. Courts should yield to public 
opinion and give equal recognition to 
divorce decrees of all states. 

B. Efforts be made on a state level 
to adopt a uniform divorce law. 

A step in the right direction is the 
adoption by some states of the uniform 
dependency act, providing for the en- 
forcement of alimony and support 
decrees of any state having adopted 
the act in any other state which has 
adopted it. Why not expand by en- 
couraging the several states to adopt 
uniform statutes affording equal di- 
vorce rights to all? 

Emphasis should be placed on the 
welfare of human beings, not mis- 
placed on state boundary lines. 

Sam I. SILver 
Miami, Florida 


Enlisted Men as 
Judge Advocates 

As a former “enlisted judge ad- 
vocate” I take issue with Arthur T. 
Jones’ letter in the May issue of the 
JoURNAL advocating the use of officer 
personnel only to serve as judge ad- 
vocates. 

Is it Mr. Jones’ argument that offi- 
cers are better qualified merely because 
they are officers or because they can 
perform their duties on a full-time 
basis? If it is the latter then certainly 
there is no reason why an enlisted man 
cannot be assigned as a judge advocate 
on a full-time basis. 
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I have found, more often than not, 
that the counsel appointed in a special 
court martial is neither a member of 
the Bar or a graduate of a law school. 
Article 27 of the Uniform Code of 
Military Justice does not require the 
use of legally trained counsel in special 
courts martial but merely that there be 
equality of background between the 
trial and defense counsel. The results 
are often ludicrous where two men 
completely untrained in law seek to 
conduct the very serious business of 
a court martial. Would it not, there- 
fore, better serve the ends of justice to 
use legally trained enlisted personnel 
to conduct the special courts martial? 

Furthermore, I have found that as 
a result of the many courts martial in 
which I served as individual defense 
counsel morale among enlisted men 
was high. There seemed, especially, to 
be a prevailing attitude among accused 
that greater trust and confidence can 
be had in their enlisted lawyer. 

I do agree with Mr. Jones that 
special court-martial procedure be 
overhauled and legally trained person- 
nel be employed as president, trial 
Either 
we permit enlisted attorneys to serve 


counsel and defense counsel. 


as judge advocates or commission all 
attorneys entering the Armed Forces 
as we do in the case of physicians 
and dentists. 

Haroutp A. HALPERIN 
New York, New York 


Cromwell Library 
(Continued from page 861) 


ness will be increased. The brilliant 
work of Sections, Committees and in- 
dividuals will not be filed away or lost. 
It will make possible the distribution 
of bar association work which hereto- 
fore has been left on the shelf, unsold 
and undistributed. The labor of those 
who have gone before in bar work may 


be studied by those beginning their 
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What World 
Federalists Believe 

May I as a member of United World 
Federalists, and also, for many years 
of the American Bar Association, ask 
for space to correct a slight inaccuracy 
in the magnificent article of my long 
time and beloved friend Judge John J. 
Parker, on page 642 of your July issue 
—an inaccuracy, nevertheless, impor- 
tant to U.W.F. because of the high 
standing and the reputation for fair- 
ness and accuracy of Judge Parker? 

When he mistakenly speaks of “... 
a super state as the World Federalists 
advocate...” he must, I think, have 
been confusing United World Federal- 
ists with certain other organizations. 
United World Federalists, Inc., em- 
phatically does not advocate a super 
state. Indeed, in my opinion, few if 
any have ever more clearly summar- 
ized what U.W.F. actually does stand 
for, and has stood for, for years, than 
Judge Parker himself in his next words 
in the very same sentence, wherein he 
specified the three eminently practical 
things required for an international 
organization, namely: judicial machin- 
ery for the settlement of international 
disputes; legislative machinery to bring 
to bear the intelligence of mankind 
the 


problems; and organization of force 


upon solution of international 


for the preservation of peace and the 


efforts with a tremendous saving of 
time and effort. 


In a recent letter, Verner W. Clapp, 
President of the Council on Library 
Resources, Inc., established with the 
aid of the Ford Foundation, said: 


I am very much interested in your 
approach. Having some experience 
with a large law library, and the enor- 
mous demands and complexity of legal 
research, entailing in turn an enormous 
complexity of searching tools and ap- 





enforcement of law. All of these are 
highly practical, both because with 
effort they might be attainable goals, 
and because their attainment, it seems 
more clear every day, is a necessity. 
All of these must be achieved under 
a strengthened United Nations invested 
with just the powers implied in Judge 
Parker’s three requirements—the pow- 
ers needed to prevent war and aggres- 
sion. 

The great book just published of 
Grenville Clark and Professor Louis 
Sohn Law School 
(Harvard University Press), World 


of the Harvard 


Peace through World Law, and the 
twelve-year studies and thinking of 
these two U.W.F. members, demon- 
strate what it is that U.W.F. 
advocates. May I be permitted to say 


actually 


that conversations and correspondence 
with Judge Parker about such matters 
make me certain, as does the article 
he wrote for your July issue, that he 
would have supported this book and 
what it advocates, just as U.W.F. does. 


The article was a fine contribution 
to the kind of thinking so ably ex- 
pressed by President Charles S. Rhyne. 
As a member of United World Federa- 
lists, I strongly support Judge Parker’s 
basic ideas. 


PauL SHIPMAN ANDREWS 
Dean Emeritus 


Syracuse University, College of Law 


paratus, I view your problem with very 
considerable respect. I do not suppose 
that it can easily be solved; and I am 
particularly happy to see that you, 
specifically, do not propose to approach 
solutions by amassing still another 
gigantic law library. 


The Cromwell Library is blazing a 
trail of incalculable benefit and use- 
fulness. 

Cart B. Rix 


Chairman, Library Service Committee, 
American Bar Foundation 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Corporations: Appearing in a 
recent number of the Nortfwestern 
University Law Review is a symposium 
on the close corporation. The basic 
purpose of this symposium is to famil- 
iarize the lawyer and client with the 
peculiar problems of the close corpora- 
tion and the means of avoiding the 
pitfalls of this form of business organ- 
ization. These problems are numerous, 
and to facilitate their treatment the 
topic has been divided into five areas 
of discussion. The first problems con- 
sidered are whether to incorporate at 
all, and if so, where. Inherent in this 
discussion are the tax consequences of 
incorporating. Secondly, the incorpor- 
ators face the difficulties of raising 
capital, determining what form of 
capital to use and deciding what the 
courts consider adequate capitalization 
both for protection of creditors and 
for tax purposes. In filing the corporate 
charter, the decide 
whether control devices to protect 
minority interests are desirable, which 
ones are most effective, and what legal 


parties must 


problems accompany each. These con- 
siderations constitute the third area of 
discussion. Actions which are injurious 
to minority shareholders, including the 
problems of dilution of stock and 
freezeout, are examined independently 
as the fourth topic. The last comment 
considers the desirability of legislative 
reform to meet the problems of the 
close corporation. (Pages 345-413, Vol. 
52 Northwestern University Law Re- 
view, No. 3; address: 357 East Chicago 
Ave., Chicago 11, Illinois; price $1.50.) 


M ALPRACTICE: I make bold to 


say that in no area is the law more 
moribund than in the field of limita- 
tions. If | am right in my analysis, the 
cheerful assumption that there can be 
one limit of time to sue for a resident 
and a shorter one for a non-resident 
is discrimination that denies equal pro- 
tection under the Fourteenth Amend- 
ment. But barring malpractice actions 
against doctors who leave sponges and 
forceps in their patients’ abdomens, 
even though the mistake is not discov- 
ered within the statutory period, has 
always horrified me. The abdomen 
is no place to store excess medical 
equipment. Against the advice of the 
Medical Society of New York, the 
Committee on Medical Jurisprudence 
of The Association of the Bar of the 
City of New York has recommended 
that the New York law at last be 
changed to permit suit within four 
years of discovery. The brief report 
issued by the Committee through its 
Chairman, Arthur N. Seiff, is a valu- 
able study (address the Association at 
42 West 44th St., New York 36, N.Y., 


for a copy). 


Renearincs: On May 27, 1958, 
the Supreme Court granted (26 Law 
Week 3347) rehearing of two cases 
(Bartkus v. Illinois, Docket No. 39, and 
and Ladner v. U.S., Docket No. 41) 
directing them to be heard after 
Abbate v. United States, Docket No. 
534. However, the Abbate case was not 
argued at the October, 1957, Term, so 
that it will be heard at the October, 
1958, Term along with the Bartkus 
and Ladner cases. At the new term 
all three will have new docket numbers. 
All involve double jeopardy. 


Abbate was convicted in Mississippi 
“for a crime based on identical acts” 
for which he had been tried and con- 
victed in Cook County Criminal Court 
(Abbate v. United States, 247 F. 2d 
410, Fifth Circuit). 

The Ladner case involves a similar 
point and likewise comes up from the 
Fifth Circuit (230 F. 2d 726). Ladner 
with one shot wounded two Treasury 
agents. Indicted on two counts and con- 
victed, Ladner was sentenced ten years 
for each T-man he hit. The Bartkus 
case resembles Ladner. 

Interestingly enough, both Bartkus 
and Ladner were on the calendar of 
the October, 1956, Term as Docket 
Nos. 566 and 568. Both were argued 
on November 19, 1956, along with 
Hoag v. New Jersey, Docket No. 40, 
Because he had participated in the 
decision below, Mr. Justice Brennan 
did not sit in the Hoag case which was 
decided on May 19, 1958. Hoag was 
accused of robbing five persons at 
Gay’s Tavern in Bergen County, New 
Jersey. Indicted and tried for robbing 
three of the five, Hoag was acquitted, 
the jury believing his alibi. Bergen 
County did not; it indicted, tried and 
convicted him for robbing one of the 
two victims not named in the indict- 
ment at the first trial. The New Jersey 
Supreme Court had affirmed the con- 
viction by a four-to-three vote, Mr. 
Justice Brennan being one of the three 
dissenters. 

The Supreme Court (26 Law Week 
1307) on May 19, 1958, likewise affirm- 
ed in an opinion by Mr. Justice Harlan, 
to which the Chief Justice, Justices 
Black and Douglas dissented. However, 
the Bartkus and Ladner cases were 
affirmed without opinion on January 
6, 1958, “by an equally divided court”, 
Mr. Justice Brennan not participating 
(26 Law Week 3198). Abbate, Bartkus 
and Ladner so much resemble Hoag 
and present such difficult and important 
questions that it will indeed be interest- 
ing to see how the Court at its October, 
1958, Term disposes of them. Perhaps 
on their reargument, Mr. Justice 
Brennan will sit and, if he does, the 
four-to-four tie vote will be broken. 
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Supreme COURT: Emory Univer- 
sity Law School at Atlanta, Georgia, 
is an enterprising institution. Its Dean, 
William M. Hepburn, deserves great 
credit for the consistent high quality 
of its law review entitled Journal of 
Public Law. Like Duke Law School’s 
Law and Contemporary Problems, one 
would never connect this title with 
Emory Law School. 


But, title apart, the magazine is a 
great one. It was my pleasure to read 
in galley proof every article in the Fall, 
1957, issue which is a symposium en- 
titled “Policy-Making in a Democracy: 
The Role of the United States Supreme 
Court”. The publishing of a law re- 
view of this type which runs so many 
leading articles imposes a great deal 
of work on the faculty. The advisers to 
Emory’s Journal of Public Law are 
Associate Dean Thomas W. Christopher 
and Professor Arthur S. Miller. To this 
issue on the Supreme Court (Fall, 
1957, Vol. 6, No. 2, pages 275-508; 
price: $1.50; address: Emory Univer- 
sity, Atlanta, 
Miller writes a foreword. The following 
political 
fessor Eugene Meyer of Yale (pages 
279-295) ; Professor Frances W. Wor- 
muth of Utah University (pages 296- 
318); Professor Frances H. Heller of 
Kansas University (pages 319-330) ; 
and Professor Gordon Patric of the 
University of Illinois (pages 455-464) . 

For a human being, half lawyer and 
half law professor, these are a lot of 


Georgia), Professor 


scientists contribute: Pro- 
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political scientists to read at one sitting. 
But the piece I loved was the one by 
the man from Utah (“The Impact 
of Economic Legislation upon the 
Supreme Court”). His style is direct 
and he calls a spade a spade, like the 
good lawyer. 


It is his view that whereas in the 
“1920's and °30’s there was complaint 
at the impact of the Supreme Court on 
economic legislation: we are suffering 
now from the impact of this legislation 
upon the Court” (page 298). The use 
of the presumption that Professor 
James Bradley Thayer loosed to walk 
and talk with juries and courts is the 
culprit and results in irrationally test- 
ing the validity of statutes by the 
opinions of others. Remarks Professor 
Wormuth: “If this were the appropriate 
test, Gallup would be a greater Judge 
than Marshall” (page 302). 


And he wonders how in challenging 
the constitutionality of a statute an 
alien would “set about proving aliens 
did not menace wild life more than 
citizens” or how aliens are “as respon- 
sible licensees of poolrooms as citizens” 
(page 303). Thus by use of the pre- 
sumption, opposing opinion, however 
respectable, “is disregarded” in favor 
of the alleged expertise of an agency 

r “the pressure group which manipu- 
lated the legislature” (pages 305-506). 

Comments the man from Utah: “Not 
a legal rule but a folk saying describes 
this practice: “The longest pole knocks 
down the persimmon.’ It is merely a 
hoax to call the application of such a 
test an intellectual process” (page 
306). As Professor Wormuth sees it, 
“The legitimacy of the legislative 
objective is a question of law; the 
appropriateness of the means is a 


question of legislative fact” and when 
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these facts have “been reduced to 
proof, the evidence should supply an 
answer as there is then “no further 
room for a presumption” (pages 306- 
307). He cites the Borden case (293 
U.S. 194) as a good illustration of the 
dangers of judicial notice. Readers will 
remember that in Borden the New 
York Milk Board ordered it to sell 
its advertised milk a cent or two above 
the unadvertised and that the Statutory 
Court decided the Milk Board was 
right. It never would have met to take 
testimony had the Supreme Court 
decided the case on the naked plead- 
ings. 

Wormuth deplores the use of con- 
gressional hearings and reports “to 
supply the facts which determine the 
constitutionality of a federal statute”. 
The Professor says that though this 
s “standard practice” it “is allowing 
one party to the litigation to build an 
ex parte record and then deciding the 
case on the basis of that record” (page 


312). 


Considering that the condition of 
labor led “to the revolution of 1937”, it 
is ironical that one of the most prom- 
inent consequences is “the loss of 
the right to work” in that the Court 
has held that only a few families can 
be pilots (330 U.S. 552) and only 
wives and daughters of proprietors can 
be barmaids (335 U.S. 464). 

The particularity of judicial notice, 
the Professor regrets when Justice 
Jackson employs the works of Claude 
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Bowers, The Encyclopaedia of the 
Social Sciences and his experiences at 
Nuremberg (341 U.S. 651 ‘and 337 
U.S. 1), or when Justice Frankfurter 
“is better equipped 
than George F. Kennan to speak on the 
menace of Communism” (341 U.S. 
494). This causes Professor Wormuth 
to wonder “equally at the effrontery 


declares that no one 


which supplies facts essential to con- 
viction for felony by judicial notice 
and at the frivolous character of these 
facts” (page 315). 

His conclusion is that “If we are 
to have a coherent legal order, the 
Supreme Court must supervise the 
processes of administrative agencies as 
well as those of ordinary courts” and 
the agencies cannot be exempted “from 
judicial scrutiny as under the Dobson 
rule” (320 U.S. 489). 

He believes the Court should accept 
greater responsibility in the determina- 
tion of facts in constitutional cases 
(pages 317-318) because, 

Under the prevailing rules, no effec- 
tive scrutiny of legislative facts—no 
appraisal of the relation of the pro- 
gram to the goal—is possible. It would 
be better not to pretend to undertake 
it. Currently, the principal effect of 
judicial review is to mislead the people 
by persuading them that a statute has 
undergone some sort of test and has 
demonstrated its validity in terms of 
constitutional goals, which is plainly 
untrue. If judicial review is to have 
any meaning, questions of legislative 
fact which are susceptible of solution 
should be solved; those not susceptible 
to solution should be relegated to the 
category of political questions. There 
is no possible excuse for not trying 
adjudicative facts if they are properly 
pleaded. To attempt to cope with 
constitutional questions without a re- 
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liable set of facts is to play with a 
twisted cue and an elliptical billiard 
ball [page 318]. 


As if to illustrate the wisdom of 
this cloistered political scientist, the 
Supreme Court on April 28, 1958, 
over a dissent by Mr. Justice Whittaker, 
refused to take testimony as to the 
reasonableness of a regulation of the 
Denver Union Stockyard forbidding 
dealers and agencies registered with it 
from _ soliciting business elsewhere 
(Denver Union Stockyard v. Benson, 
Docket Nos. 106 and 118, 26 U.S. Law 
Week 4256) and unanimously reversed 
Panama Canal Company v. Grace Line 
(Docket Nos. 251 and 252, 26 U.S. 
Law Week 4264) without determining 
whether tolls at the Canal had been 
improperly fixed, leaving the ship lines 
to the mercy of Congress. 

Along with the articles of the political 
scientists mentioned above there are 
some by four law professors (Pro- 
fessors: Nathaniel L. Nathanson of 
Northwestern, pages 331-362; Ralph E. 
Bischoff of New York University, 
pages 411-427; Edward McWhinney 
of Toronto, 465-481; and 


Geoffrey Sawer of Australian National 


pages 


University, pages 482-508). 

Professor Nathanson discusses cases 
where the President is in conflict with 
the Congress. Particularly interesting 
are his comments on the seizure of the 
steel mills by President Truman, the 
delivery of Girard to the Japanese and 
the right of the Congress to punish 
Watkins, Sacher and others for con- 
tempt. The problems are difficult and 
frankly, though I read and reread his 
piece, I came away not knowing where 
Professor Nathanson stands. Perhaps 
this is a-good quality because no one 
can be sure of the answers, but speak- 
ing personally I would have been 
happier if he had made the mistake of 
attempting some answers. 

Professor Bischoff has a survey piece 


with respect to the various segregation 
cases. It is a valuable collection of the 
cases. 

Geoffrey Sawer from “down under” 
writes an interesting piece about the 
effect of decisions by the Supreme 
Court of the United 
Australia. In days gone by, the deci- 


States on 


sions of the Supreme Court, especially 
those of the “Marshall Court” had a 
tremendous effect on the development 
of constitutional law in Australia. But 
when, after the War Between the 
States, so many Supreme Court deci- 
sions dealt with the Fourteenth Amend- 
ment, the influence of our highest court 
upon Australia became less and less. 
Professor Sawer predicts that there 
may be more attention paid to our 
Supreme Court decisions in the im- 
mediate future, but he points out that 
there are fundamental differences as 
well as similarities between the con- 
stitutions of the two countries. A 
grand piece. 

Two practicing lawyers contribute to 
the symposium. Malcolm T. Dungan, 
of the San Francisco Bar, writes 
(pages 363-410) a thoughtful piece on 
“The Supreme Court as a Court of 
Law”. After an exhaustive considera- 
tion of the cases he concludes that 
“The practitioners of policy have had 
their heyday; the lawyers may yet 
(page 410). R. Carter 
Pittman writes (pages 444-454) on 
“The Law of the Land”. He is a 


member of the Bar of Dalton, Georgia, 


have theirs” 


and a footnote acknowledges that much 
of his piece was also published in the 
Georgia Bar Journal (Volume 19, page 
309). It is a spirited attack on the re- 
cent segregation cases and a defense 
of Plessy v. Ferguson. 


"TAXATION: Since the Revenue Act 
of 1951 removed the federal tax exemp- 
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tion traditionally enjoyed by mutual 
savings banks and savings and loan 
associations, institutions of both types 
have burgeoned surprisingly—much 
more so than the savings banks and 
commercial banks with which they 
compete. The principal cause of this 
singular expansion, contends Paul D. 
Lagomarcino in “The Impact of the 
12% Reserve Income Tax Provision 
upon the Banking Structure”, appearing 
in the Michigan Law Review (Vol. 56, 
No. 3, January, 1958), is the deduction 
presently allowed these institutions by 
Section 593 of the 1954 Internal Reve- 
nue Code. By permitting qualifying 
banks and associations to deduct up 
to 12 per cent of total deposits for bad 
debts reserves, Section 593 encourages 
them simultaneously to expand their 
deposit bases and to reduce their net 
incomes by tax deductible expenditures. 
Since both of these activities promote 
expansion, the deduction gives such 
banks and associations an unfair com- 
petitive advantage ‘over savings and 
commercial banks; and since the fav- 
ored institutions are not subject to the 
control of the Federal Reserve Board, 
their expansion can create significant 
but unchecked pressures in the national 
economy. Professor Lagomarcino there- 
fore argues that Section 593 should be 
repealed and a bad debt reserve pro- 
vision similar to the one now applicable 
to commercial and savings banks en- 
acted for mutual savings banks and 
savings and loan associations. (Re- 
prints may be obtained for $.50 from 
The Michigan Law Review, Hutchins 
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Hall, Ann Arbor, Michigan.) 


Taxation: The April, 1958, issue 
of the Journal of Taxation (Address: 
320 North Sixth St., Patterson 2, New 
Jersey; price: $1.25) carries an inter- 
esting article by F. Trowbridge vom 
Baur, General Counsel to the United 
States Navy, which he writes in col- 
laboration with George M. Coburn of 
the Office of Navy General Counsel. 
It is entitled “Tax Court Wrong In 
Denying Taxpayer the Rule Laid Down 
in His Circuit” and was in a measure 
inspired by Sullivan v. Commissioner, 
a Seventh Circuit decision (241 F. 2d 
46) affirmed by the Supreme Court of 
the United States on March 17, 1958 
(26 United States Law Week 4182, 
Docket 119). 

I never knew how ignorant I was of 
the workings of the Tax Court until I 
read the vom Baur-Coburn piece. Not 
only is the Tax Court legislative but it 
is itinerant as well. Once the Board of 
Tax Appeals, it now consists of sixteen 
Judges who “sit individually as di- 
visions of the court in some fifty 
cities”, and the decision of a single 
judge becomes final unless within thirty 
days the Chief Judge “directs review 
by the full court”. He’s not likely to 
do this with respect to a mere memo- 
randum decision and two thirds of the 
Tax Court decisions are by memoranda. 

Along with Dean Griswold of Har- 
vard Law School, Messrs. vom Baur 
and Coburn take a dim view of this 
procedure, as one Judge can evade the 





contrary decision of a brother Judge 
by filing a memorandum decision that 
ignores it. “In reality, the Tax Court 
is closer to being sixteen separate tax 
courts”. 

In Dobson v. Commissioner, 320 
U. S. 480, the Supreme Court declared 
that Tax Court decisions on questions 
of law were final so long as they had 
“a reasonable basis in law”, whatever 
that means. In Dobson also the high 
Court said that when “the court cannot 
separate the elements of a decision so 
as to identify a clear-cut mistake of 
law, the decision of the Tax Court must 
stand”. This was an extension to the 
tax field of the same rule that Gray v. 
Powell, 314 U. S. 402, had imposed on 
administrative agencies. 

Mr. vom Baur and Mr. Coburn be- 
lieve that Congress “extinguished” the 
rule of Dobson when, in 1948, it en- 
acted what is now Section 7482(a) of 
the 1954 Code under which Tax Court 
decisions are reviewable by a Court 
of Appeals “in the same manner and 
to the same extent as decisions of the 
district court in civil actions tried with- 
out a jury”. 

In Sullivan, the taxpayers were 
gamblers who sought to deduct their 
expenses as bookmakers before paying 
their income tax. The Tax Court said 
that since their activity was illegal 
under Illinois law, they had to pay an 
income tax on their gross receipts. 
(15 C.C.H.T.C. Mem. Dec. 23, 25 T.C. 
513.) This decision was directly in 
conflict with a prior decision of the 
Seventh Circuit (Commissioner Vv. 











~ AR Hh Ae fF = 2 © Aer 


— ~~ ww if > et OP Oe Olle 


xf hl lt’ 


Cr ee ee 






lY 


rida 








judge 
1 that 
Court 
e tax 


320 
lared 
stions 
y had 
itever 

high 
annot 
on so 
ke of 
must 
o the 
ray V. 
ed on 


n be- 
”’ the 
it en- 
a) of 
Court 
Court 
r and 
of the 
-with- 


were 

their 
aying 
t said 
illegal 
ay an 
ceipts. 
> T.C. 
tly in 
of the 


rv. 











BUY SELL APPRAISE EXCHANGE 


Law Books 


Standard up to date sets. Fine condition. Buyers 
save 20 to 50%. Library and Office Equipment .. 
Shelving .. 


Jos. Ut. Mitchell Zo. 


5738 THOMAS AVE., PHILA. 43, PA. 








- a 
WHO uhonbash 
As ja Luakonl Uist 

Corminerof Questioned Documents 
¢ ewrencé Kansas 


Qualified in all courts. 30 yrs. experience. 








Telephone VI 3-7826. Lawrence, Kansas. 











Doyle, 231 F. 2d 635) but in accord- 
ance with “The desire of the Tax Court 
to establish by its decisions a uniform 
rule”. 

To appeal, Sullivan and his co-plain- 
tiffs had to pay the tax and post a 
bond but, of course, when they did the 
Seventh Circuit reversed saying: 


Lacking such a decision by the highest 
court, a decision by one judge of the 
Tax Court, which in effect overrules a 
decision of the Court. of Appeals in 
the circuit in which both cases arose, 
is not consonant with the responsibili- 
ties of the respective tribunals involved. 


As both Mr. vom Baur and Mr. 
Coburn point out the important ques- 
tion of judicial administration to which 
the Seventh Circuit drew attention was 
unfortunately “not raised in the peti- 
tion for certiorari”. As a result the 
opinion of Mr. Justice Douglas, repre- 
senting the unanimous opinion of the 
Court, affirming the Seventh Circuit 
does not discuss the point. 

What Messrs. vom Baur and Coburn 


Legislative Drafting 

(Continued from page 868) 

Counsel and those of the Offices of the 
Legislative Counsel of the House and 
Senate, for which the similarities are 
more striking than the differences. 
They lie, instead, in the fact that in 
Washington proposed legislation is 
much more vulnerable to redrafting, 
under conditions that are not always 
favorable to the practice of the draft- 
ing art, and in the fact that the greater 
bulk of legislative drafting is done 
outside those Offices and in many in- 
stances by persons of more modest 
experience and skill. Whereas in Lon- 
don the typical bill is drafted by a full- 
time professional, in Washington it is 
drafted by an inexperienced lawyer, a 
heterogenous ad hoc committee or a 
partly experienced lawyer whose draft- 
ing duties are a mere incident to his 
other duties. Contributing to this situa- 


say has been said by others (Orkin, 
43 A.B.A.J. 945; Spelvin, 57 Columbia 
Law Review 717; Doe, 9 Stanford Law 
Review 827; Roe, 7 Duke Law Journal 
45; Smith, 70 Harvard Law Review 
1313; 57 Harvard Law Review 753; 
and, Griswold, 57 Harvard Law Review 
1153). 

The piece of Dean Griswold raises 
the question of the need for a special 
tax court of last resort, and indicates 
that something drastic is needed to 
subject the Tax Court to the rule of 
the Circuit where the tax is paid. 

Perhaps, the whole idea of a special 
Tax Court is wrong and it should be 
liquidated and its sixteen Judges made 
Article III Judges in the various United 
States District Courts to handle tax 
cases there. Being a legislative rather 
than an Article III Judge has many 
disadvantages, pension wise and term 
wise. Riding circuit, too, can be oner- 
ous. Reading the vom Baur-Coburn 
piece one must ask why is there any 
problem if the Supreme Court does 


tion is the popular assumption that a 
law school diploma carries with it full 
competence to draft any legal docu- 
ment, including the most complicated 
and sensitive legislation. That this as- 
sumption has not been supported by 
the results does not appear to have 
caused widespread concern. 


Equally important is the fact that in 
Washington legislative drafting is done 
by a far larger number of drafts- 
men. Even among draftsmen of uni- 
form ability, the dissipation of the 
general chore of drafting legislation 
among a large number of lawyer 
different 


mental attitudes and approaches, some 


groups reflecting govern- 
of whom are subject to rapid turnover, 
is inevitably reflected in the legislative 
results. Certainly the most fertile single 
source of confused, difficult-to-read, 
overlapping, and conflicting statutes is 


the lack of uniformity in approach, 
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the job it should do and takes on 
certiorari every case where circuits 
are in conflict? It may well be, how- 
ever, that these one-judge memoranda 
opinions play as dastardly a role as 
Senator Ervin believes Mr. Justice Per 
Curiam does in the Supreme Court. If 
so, they are the real culprits and result 
in payment or compromise of a tax 
before the case reaches Circuit level for 
conflict between Circuits to be resolved 
on certiorari. 

This is a very valuable article that 
Messrs. vom Baur and Coburn have 
written. It is also a great pleasure to 
read it in the Journal of Taxation 
as the smooth paper feels so good. It 
could be dubbed the slick edition of 
New York University’s successful Tax 
Law Review. 


terminology and style. The ravages of 
heterogeneous authorship appears to 
be large in Washington and small in 
London. Nor is there an available 
solution at present in Washington, in 
the absence of any effective screening 
of legislation generally. 

Such screening is not provided by 
any agency of Congress, except with 
respect to codification (consolidation) 
bills, all of which funnel through the 
House Judiciary Committee. Nor is it 
provided by the executive branch ex- 
cept as a particular agency may 
achieve a degree of uniformity with 
respect to specific statutes within its 
own limited orbit. Viewed broadly, the 
Tower-of-Babel problem is much 
greater in Washington than it is in 
London and it has been dealt with less 
successfully. Unless there is a major 
reorganization of the Congressional 
drafting services, the only effective 
control of uniformity problems rests 
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with individual executive agencies 
(which initiate the bulk of the legis- 


Atomic Energy 

(Continued from page 830) 
regulations, with a view to atomic 
industrial development, by certain 
enumerated departments and 
commissions, each in its own field, and 
by such other departments and agen- 
cies as the Governor may determine; 
finally, it provides for the appointment 
by the Governor of an Atomic Energy 
Coordinator to bring together the ac- 


state 


tivities of the various state agencies 
and to serve as a principal point of 
liaison with the U. S. Atomic Energy 
Commission. A slightly revised version 
of the New England bill, which was 
worked out in consultation with the 
U. S. Atomic Energy Commission, has 
been adopted by the Council of State 
Governments as part of its proposed 
legislative program."* In substantially 
one form or the other, the bill has been 
enacted in Arkansas, Connecticut, Ken- 
tucky, New 
Hampshire, South Carolina, Tennessee, 
and Washington.*° In May, 1957, the 


Maine, Massachusetts, 


Texas State Bar Committee prepared 
a Draft Atomic Bill for state adoption 
which has been presented to the South- 
ern Governors’ Conference and which 
in May, 1948, will be presented to the 
Governors’ Conference. 

The Ohio law, while different in 
form from the New England bill, con- 
tains the same three substantive pro- 
In addition, the Ohio law 
provides for an eleven-member State 


visions.°6 


Atomic Energy Advisory Board, ex- 
pressly authorizes state departments 
and agencies to cooperate with any 
federal department or agency, and di- 
rects them so far as appropriate and 
practicable, to co-ordinate their studies 
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lation that affects their operations), 
working in close conjunction with the 
appropriate committee staffs. In the 
smaller agencies, with their smaller 
legal staffs, the problem of hetero- 


and recommendations with like activi- 
ties in other states and with the policies 
and regulations of the U. S. Atomic 
Energy Commission. 

A few other states have taken a 
somewhat different approach. Before 
the report of the New England Gover- 
nors was issued, Rhode Island adopted 
a law providing for a five-man, part- 
time commission to co-ordinate exist- 
ing activities and study the need for 
additional statutes and regulations.*7 
Georgia, Illinois and New Jersey have 
also established part-time committees 
or commissions to make studies and 
recommendations.** Florida has added 
the position of a full-time Executive 
Director to serve with a part-time com- 
mission.*® Oregon’s law is limited to 
standards for radiation protection and 
ignores the role of the Federal Govern- 
ment.4° The Conference of Southern 
Governors has appointed a Regional 
Advisory Council on Nuclear Energy, 
which in turn has arranged with the 


geneous authorship may not appear 
to be marked, but in such sizeable 
agencies as the Department of Defense 
it remains a significant and baffling 
problem. 


Southwestern Legal Foundation to 
undertake a research study on the 
feasibility of a Southern Regional 
Compact on Nuclear Energy. The 
Governor of New York has indicated 
the need for legislation there.4! A 
number of the states have enacted laws 
requiring registration of activities in- 
volving sources of ionizing radiation.*? 


The Role of the 
Bar Association 


Even this fragmentary review of the 
impact of atomic energy in the peace- 
ful uses suggests the complexity of the 
subject and the difficulty in knowing 
where to start.4° However, it would 
seem that in the long run there are at 
least two principal functions which a 
bar association committee can usefully 
undertake—helping to educate the in- 
dividual lawyer and participating in 
the formulation of statutes and regu- 
lations.*# 





34. Council of State Governments, SuccEstep 
Srate LEGISLATION—PROGRAM FoR 1957, page 55 
(1956). 

35. Ark. Acts 1957, No. 386; Conn. Gen. Stats., 
1955 Supp., §§1933d-1939d, as amended 1957, 
Public Act No. 4; Ky. Laws of 1958, Senate Bill 
No. 166; Me. Laws 1955, ch. 105, as Amended 
Laws 1957, Senate Bill No. 478; Mass. Laws 
1956, ch. 645; N. H. Laws 1955, ch. 281; So. Car. 
Laws 1956, Act No. 945 of Acts and Resolves, 
page 1989; Tenn. Laws 1957, ch. 324; Wash. 

aws 1957, ch. 92. See also Mass. Laws 1955, ch. 
335, and Resolves 1957, ch. 106. 

36. Ohio Laws 1957, §§4163.01-4163.06. 

37. R. I. Laws 1955, Jan. Sess., ch. 3416. 

38. Ga. Resolves 1957, No. 17; Ill. Laws 1957, 
Senate Bill 650; N. J. Resolves 1956, ch. 16. See 
also Va. Laws 1958, Senate Joint Resolutions 
Nos. 9 and 29. 

39. Fla. Laws 1957, ch. 178. 

40. Ore. Laws 1957, ch. 399. 

41. See Roe or Atomic ENercy In tHe Sours, 
The Report of the Work Conference on Nuclear 
Energy to the Southern Governors’ Conference 
(1956); Annual Message of the Governor, Mc- 
ewe Session Laws of New York, 1957, page 


42. Conn. Laws 1957, Pub. Act No. 154; TIl. 
Laws 1957, Senate Bill No. 381; No. Dak. Laws 
1957, ch. 185; So. Dak. Laws 1957, ch. 122; Wyo. 


Laws 1952, ch. 61, as amended Laws 1955, 
ch. 153. 


43. The very important contributions which 
can be made by other lawyers’ committees, such 
as the Committee on Legal Problems of the 
Atomic Industrial Forum, are outside the scope 
of this article. Furthermore, the references 
herein to typical bar association activities are 
illustrative only and do not pretend to be a 
comprehensive summary of what various bar 
association committees are undertaking. 

44. In its 1957 report, the Special Committee 
on Atomic Energy Law of the American Bar 
Association suggested the following topics as 
appropriate for state and local associations to 
consider: 

(a) To give attention to necessary amend- 
ments of the Workmen’s Compensation Laws, 
to take account of some of the peculiar con- 
sequences of the undue exposure of employees 
to atomic radiation. 

(b) To take account of the need of state 
and local organization for the regulation of 
operations utilizing radio-active substances. 

(c) To study the application of existing 
principles of the common law with respect to 
radiation injuries. 

(d) To give consideration to the prepara- 
tion of carefully conceived bills for the state 
legislatures dealing with certain especially 
troublesome substantive features of the law 
concerned with atomic affairs. 
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Informing the Bar 


Education probably will start with 
the committee itself, since few lawyers 
today have any extensive knowledge 
in the field.45 Several committees have 
followed this approach. Thus, the Spe- 
cial Committee on Atomic Energy of 
The Association of the Bar of the City 
of New York,*® which was the first 
committee to be formed (in 1949) and 
today is undoubtedly the most sophisti- 
cated, began by collecting and study- 
ing, on a selective basis, the published 
hearings, reports, debates, and releases 
on atomic affairs which were in the 
public domain. The Committee drew 
on the experience of lawyers from the 
Federal Government and _ professors 
from the law schools, and held a series 
of seminars on particular atomic prob- 
lems.** Similarly, the Colorado Bar 
Association Committee on Atomic 
Energy, which was formed in March, 
1957, has fixed, as one of its objectives, 
the acquisition of a broad understand- 
ing of atomic energy problems and the 
role of the states and bar associations 
in their solution. In pursuit of this 
objective, the committee has held, and 
will continue to hold, a series of edu- 
cational workshops with physicians, 
scientists, and officials of the state 
government.*§ 

More widespread participation and 
education may be obtained from the 
use of panel discussions. Thus, in 1952 
the New York Committee arranged a 
seminar on the extent to which the dis- 
astrous consequences of hostile atomic 
attack can be mitigated by legal plan- 
ning.*® In September, 1955, the Fed- 
eral Bar Association and the Bureau 
of National Affairs jointly sponsored 
a two-day seminar on atomic energy 
in Washington, D. C., at which some 
two hundred attorneys from Govern- 
ment and private practice discussed 
control of atomic information, patents, 
the AEC rules of practice, insurance 





and international co-operation. Also 
in September, 1955, the New York 
Committee, with the financial support 
of the Carnegie Corporation, sponsored 
a week-end seminar at Dedham, Massa- 
chusetts, directed to the international 
aspects of atomic energy. A group of 
economists, historians, political scien- 
tists, law teachers, foundation execu- 
tives, lawyers and public officials con- 
sidered the policy goals underlying 
our international atomic energy pro- 
gram, the techniques being utilized to 
realize those goals, the political, legal 
and economic problems presented 
thereby, and the opportunities in the 
atomic area which are available to 
American diplomacy. In May, 1956, 
the New York Committee and the 
Committee on Post-Admission Legal 
Education of the Association jointly 
sponsored a panel discussion on the 
legal aspects of atomic energy which 
was directed primarily to lawyers not 
engaged in atomic energy work. Again, 
in September, 1956, the American Bar 
Association and the University of Mich- 
igan conducted a three-day Summer 
Institute on legal problems of atomic 
energy at Ann Arbor, Michigan, to 
which one hundred participants were 
invited. Five workshops were carried 
on simultaneously on State Regulation 
of Atomic Energy, Liability for Radi- 
ation Injuries-Workmen’s Compensa- 
tion, Licensing and Commission Con- 
trol of Atomic Energy, International 





Patent Prob- 


The American Bar Association 


Problems, and 


Legal 
lems.°° 
has held panel discussions on atomic 
energy problems at a number of its 
annual meetings. 

The Inter-American Bar Association 
has just established a committee on 
Atomic Energy, pursuant to a resolu- 
tion adopted at the Tenth Conference 
of the Association in Buenos Aires 
last November. Among other things, 
the Committee is charged with re- 
sponsibility for compiling the legisla- 
tion of the different countries, serving 
as a center of distribution for informa- 
tion, studies and bibliographies and a 
center of liaison with committees set 
up by the national member organiza- 
tions and with the international agen- 
cies, and supporting the functioning 
of the Inter-American Nuclear Energy 
Commission within the Organization 
of American States. 

The Committee on Atomic Energy 
of the Federal Bar Association has 
chosen its initial program in the light 
of the fact that Washington, which is 
the headquarters of the Association and 
the location of the majority of the 
members of the Association who have 
a strong interest in atomic energy, also 
is the principal headquarters of the 
Atomic Energy legal 
staff. Accordingly, that Committee has 
embarked upon a series of informal 
meetings to which all members of the 
AEC legal staff will be invited and at 


Commission’s 





45. Good introductions to the subject are 
Dean, Report oN THE Atom (1954), and Stason, 
Estep and Pierce, Atom ENnercy TECHNOLOGY FOR 
Lawyers (1956). There is also much useful 
material in the so-called McKinney report. 
REPORT OF THE PANEL ON THE IMPACT OF THE 
Peacerut Uses or Atomic ENERGY TO THE JOINT 
apa on Artromic Enercy, Vols. 1 and 2 
(1 ). 


46. This committee will be referred to here- 
after as the “‘New York Committee”’. 


47. During its early years the committee had 
the assistance of a grant from the Rockefeller 
Foundation. In 1950, some of its meetings were 
held at the Institute of Advanced Study at 
Princeton, New Jersey, with Dr. J. Robert 
Oppenheimer, Director of the Institute, par- 
ticipating in the deliberations. In 1952, the 
commmittee visited the Atomic Ener Com- 
mission’s Brookhaven National Laboratory, 
studied the unclassified face of the Brookhaven 
reactor, the cosmotron, and the medical re- 


search laboratory, and held informal discus- 
sions with members of the Laboratory staff. 


48. In July, 1957, the committee met at the 
University Medical Center in Denver. Dr. Ray- 
mond R. Lanier, Head of the Department of 
Ramioleay. discussed physiological and genetic 
effects of widespread uses of radiation. Pro- 
fessor Albert A. Bartlett of the Physics Depart- 
ment of the University showed three films and 
lectured on the fission and fusion processes. At 
a_ second workshop in September, Dr. Roy 
Cleere, Director of the Colorado Department of 
Public Health, outlined for the Committee the 
activities of his department in the area of radi- 
ation protection. Present for this discussion 
were E. I. Dobos, Chairman, Technical Advisory 
Committee on Radiation for the Department of 
Health, and Sam Freeman of the Attorney 
General’s Office. P. W. Jacoe, Chief, Environ- 
mental Control Service, Department of Public 
Health, led a discussion on radiation in mines. 

49. See Wilson and Cavers, Atomic Attack 
and the Legal Structure, 7 Recoxp or Tue Assn. 
or THE Bar or THe Crry or N. Y. 422 (1952). 

50. See University of Michigan Law School, 
Worxksnors on Lecat Prostems or ATOMIC 
Enercy (1956). 
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which topics of current interest in the 
field will be discussed. 

Another device, which may serve to 
stimulate interest but which is neces- 
sarily too brief to provide adequate 
understanding, is the use of speakers 
at bar association meetings. For ex- 
ample, in 1951 The Association of the 
Bar of the City of New York was 
addressed by Dr. J. Robert Oppen- 
heimer, a distinguished nuclear physi- 
cist, on “Contemporary Problems of 
Atomic Energy”. At the regular month- 
ly meeting of the District of Columbia 
Bar Association held in October, 1957, 
Edward Diamond, Acting General 
Counsel of the Atomic Energy Com- 
mission, spoke on atomic energy law, 
regulations, and policy as they affect 
American industry, and Dr. Robert Le 
Baron, formerly Assistant to the Secre- 
tary of Defense on Atomic Energy 
Affairs, spoke on the need for a public 
forum for national atomic policy. 


Comment on Statutes 
and Regulations 

Participation in the formulation of 
statutes and regulations is another 
activity which traditionally falls within 
a bar association’s sphere. At the 
federal level, the American Bar Associ- 
ation in 1953 appointed a Special 
Committee on Atomic Energy Law for 
the purpose of making recommenda- 
tions to the Joint Congressional Com- 
mittee on Atomic Energy, in response 
to the latter’s request, with regard to 
a revision of the 1946 Act which was 
then under consideration by the Joint 
Committee. The report of the Special 
Committee, after approval by the Board 
of Governors, was forwarded to the 
Joint Committee and many of its 
recommendations found their way into 
the Act of 1954.5! The Special Com- 
mittee on Atomic Energy of The Asso- 
ciation of the Bar of the City of New 
York has also appeared before the 
Joint Congressional Committee on a 
number of occasions. In 1953, the 


$10 American Bar Association Journal 


Chairman of the New York Committee 
presented a statement on the need for 


a full review of atomic policy, and 
particularly for revisions of the pro- 
visions of the Atomic Energy Act of 
1946 with respect to secrecy and 
monopoly. In 1954, the New York 
Committee submitted testimony con- 
cerning the new Atomic Energy Act 
of 1954 which was then under con- 
sideration. In 1956 and 1957 the Com- 
mittee commented, through testimony 
by its Chairman, on the problem of 
indemnity against liability for major 
nuclear incidents and the legislation 
which was being formulated on this 
subject. 

Bar associations can also play a use- 
ful role in making comments and 
recommendations to the Atomic Energy 
Commission on proposed regulations 
or amendments to existing regulations. 
As has been indicated above, the Com- 
mission ordinarily invites comment on 
proposed regulations before they be- 
come effective, and the contribution of 
the lawyer in private practice could be 
especially valuable in such areas as 
indemnity and rules of practice. 

At the state and local level, there is 
much to be done. Basic atomic energy 
statutes, such as that recommended by 
the Council of State Governments, will 
be under consideration in many states. 
There is need for study of the de- 
sirability of new statutes or amend- 
ments to existing statutes in such areas 
as the period of limitation on the bring- 
ing of civil actions, workmen’s com- 
pensations, insurance, licensing require- 
ments, and health and safety regu- 
lations. The organized Bar should be 
prepared to play an important part in 
helping to solve these problems. 

There is already some activity in 
these areas. For instance, in 1956 the 
New York Committee made available 
to the Governor of New York the Com- 
mittee’s comments on a draft of pro- 
posed state atomic energy legislation, 
and in 1957 the Committee wrote to 





the Governor and various leaders in 
the state legislature, urging the enact- 
ment of a pending bill which would 
have created an Atomic Energy Coun- 
cil to co-ordinate the development and 
regulation of activities relating to the 
peaceful uses of atomic energy. The 
Colorado Bar Association Committee 
on Atomic Energy, as one of its ob- 
jectives, has set out to fashion, where 
the need exists, a legislative and ad- 
ministrative program for Colorado.°? 
In 1955 a subcommittee of the Mineral 
Law Section of the Texas State Bar 
Association prepared a report on the 
adequacy of Texas mining laws in 
relation to fissionable materials. 


Direction of Effort 
The dilemma which faces a bar asso- 


ciation committee lies in either feeling 
that nothing needs to be done or else 
attempting too much. A choice of one 
or two topics for initial consideration 
probably will prove wise, and in most 
instances, a certain degree of self- 
education will be a necessary first step. 
Study of the legal aspects of one prob- 
lem will inevitably lead to some under- 
standing of its scientific and economic 
aspects, which knowledge in turn will 
be useful when the next problem is 
attacked. Exchange of experience and 
information between the various com- 
mittees undoubtedly will be helpful.5* 
Through such approaches as these, the 
organized Bar can assume its proper 
role in the development of this new 
and vital area of human endeavor. 





51. See 1955 report of the American Bar 
Association Special Committee on Atomic 
aa ty | Law. 

52. In pursuit of this objective, the Colorado 
Committee has embark on the following 
programs for action: 

(a) It is making an evaluation of Colorado 
administrative structures and policies on 
radiation protection. 

( It is conducting an investigation of 
the need for state co-ordination of atomic 
energy activities. 

(c) It will make a study of the need for 
modification in the Colorado Workmen's 
aa and Occupational Disease stat- 
utes. 

(d) At some time in the future, it will 
make a staff study of the common law as it 
relates to radiation injuries. 

roster of national, state, and local bar 
association committees on atomic energy is 
contained in the 1957 yopest of the American 
Bar Association Special Committee on Atomic 
Energy Law. 
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Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 

handwriting, typewriting and inks. Qualified ex- 
pert, 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone: AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, alter- 
ations, etc. Portable laboratory equipment. Re- 
ports. Exhibits. Experienced, qualified witness, 
Member ASQDE. 1830 Exchange Bldg., JAckson 
5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, Victor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports. Exhibits. Testimony. 30 years’ experience 
in State and Federal Courts while a career mem- 
ber Scientific Staff, National Bureau of Standards. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050, 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5 
9394. 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 
Chicago 2. 
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LAWYERS WANTED 


POSITIONS WANTED 





JUNIOR PARTNER IN SMALL, BUSY, GEN- 

eral practice in 50,000 New England depression- 
proof community. Requirements: five years prac- 
tice experience; Protestant; Republican; age 30-38; 
salary for first three years; end of third year 60-40 
partnership; percentage of business developed. 
Box 8S-7. 





MISCELLANEOUS 





BUSINESS CARDS. FINEST QUALITY. 1,000 
$4.50. Polart Services, 20115 Goulburn St., 
Detroit 5, Mich. 





CORPORATE AND NOTARY SEALS. OR- 

ders shipped via Parcel Post on the same day as 
received. No. O Desk Seal, 1% diameter, $6.00; 
Pocket Seal, 15 diameter, $7.25. Write for a 
brochure covering our complete line of Corporate 
supplies. Windsor Stationers, 145 West 40th Street, 
New York 18, N. Y. 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





CORPORATE OUTFIT COMPLETE — ALL 

in one unit, Contains printed stock certificates, 
corporate seal, blank minutes, stock ledger sheets, 
each item tab indexed, supplied in a slip case to 
fit on your bookshelf. Seal individually boxed. All 
for $15.00 prepaid, shipped within 24 hours. 
Windsor Stationers, 145 West 40th Street, New 
York 18, New York. 


ATTORNEY; 30; COIF, LAW REVIEW; 
married; 6 years’ general practice. Desires posi- 
tion with corporation or firm; will relocate. Box 


8S-1. 





ATTORNEY, JD (CHICAGO), 33, MARRIED, 
three years’ general practice in Indiana, desires 
to relocate with law firm or corporation. Box 8S-2. 





REGISTERED PATENT ATTORNEY, EARLY 

thirties, member N. Y. Bar, intensive corporate 
experience, former examiner in U.S. Patent Office. 
Prefer position in small corporate patent depart- 
ment. Box 8S-3. 





CORPORATION ATTORNEY, LAW REVIEW, 

3 years’ private practice and 6 years with major 
utility doing trial, contract, real estate and labor 
work, present salary $12,000. Seeks position with 





potential growth. Unexcelled references. For 
resume write Box 88-4. 
NEWSPAPERMAN -ATTORNEY SEEKS PO- 


sition blending both writing and law. Five years’ 
newspaper experience, member D.C. bar. Veteran, 
29, three children. Box 8S-6. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
~—Catalog J sent on request. Bentitey & Simon, 
Inc., 7-9 West 36th St., New York 18, N. ¥. 


SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





WANTED TO BUY 





WILL BUY FOR CASH—-CONTROL OF IN- 
dustrial, wholesale or retail companies. Minimum 
asset size $500,000, Box 8S-5. 





ASSOCIATION CALENDAR 





ANNUAL MEETINGS 





Miami! Beacu, FLoripa 


Wasuincton, D.C. 


PorTLAND, MAINE 


August 29-September 2, 


REGIONAL MEETINGS 





PiIrTsBURGH, PENNSYLVANIA 


MEMPHIS, TENNESSEE 


Cuicaco, ILLINOIS 


CHICAGO, ILLINOIS 


912 American Bar Association Journal 


BOARD OF GOVERNORS 





August 24-28, 1959 


1960 


October 2-4, 
March 11-13, 
Fall, 


1958 
1959 
1959 


October 31-November 1, 1958 


SECTION CHAIRMEN 





November 2, 1958 








LIFE and ADVENTURES of SAWYER the LAWYER 
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sn BerorE ALR ArteR ALR 





Embarrassed in court, often put on The grilling to which I am subject 
the grill today 

By opponents’ citations, my practice Is classified under the heading of 
stood still. Play. 
Lawyer Sawyer hated to take a case classifying every case, pro or con, 
to court—until he subscribed to on a point. 
ALR. 


Ask today about low cost, low terms 


Research first in ALR ends the risk for the new ALR unit. 


of surprise and embarrassment in Al =] 2 ci 


court. ALR’s TOTAL RESEARCH 


annotations look at all sides of a (SERIES) 
question, gathering, examining and 


Bancroft-Whitney 
Company 
SAN FRANCISCO 1, CALIFORNIA 








The Lawyers Co-operative 
Publishing Company 


ROCHESTER 14, NEW YORK 








A-4 





ADVISING 
r 
CLIENT 


The lawyer who gives sound advice 
today often must examine pertinent 
Federal as well as State Court deci- 
sions. Overlooking a Federal decision 
may vitally affect—even prove fatal 
to his client's cause. 


A “Federal” case in point can be as 
important as a State Court decision. 


Information about ‘West's’ Com- 
plete Federal Reporting Service 
supplied without obligation. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 








